
FEDERAL PROCUREMENT SUPPLEMENTAL CLAUSES TO INCLUDE 
APPENDIX II 

The following clauses shall apply to any Purchase Orders/Contracts issued under a 
declaration of emergency and/or where federal funds apply. All clauses shall apply unless 
stated below, due to threshold.  

 
 

NOTICE TO CONSULTANT/CONTRACTOR/VENDOR REGARDING FEDERAL FUNDING  
 
When property or services are procured using funds derived from a Federal grant or Agreement whether direct 
to the County or “pass-through” from another entity, the County is required to and will follow the Federal 
procurement standards in the “Uniform Administrative Requirements, Cost Principles, and Audit Requirements 
for Federal Awards”, 2 C.F.R. Part 200, Sections 200.318 through 200.327. 

 
CONTRACTOR, further referred to as CONSULTANT/CONTRACTOR/VENDOR within this section, shall 
work with the County under this Agreement to assure that it will comply with the following statutes and 
regulations to the extent applicable: 

(1) 2 CFR, Part 200 – Uniform Administrative Requirements, Cost Principles, and Audit 
Requirements for Federal Awards; Appendix II 

(2) The Robert T. Stafford Disaster Relief and Emergency Assistance Act, Public Law 93-288, as 
amended, 42 U.S.C. 5121 et seq., and Related Authorities 

(3) Sections 1361(A) of the National Flood Insurance Act of 1968, 42 U.S.C. 4104c, as amended by 
the National Flood Insurance Reform Act of 1994, Public Law 103-325 and the Bunning-
Bereuter-Blumenauer Flood Insurance Reform Act of 2004, Public Law 108-264 

(4) 31 CFR Part 25 Rules and Procedures for Funds Transfers 
 

Contract Cost and Price: For every procurement in excess of the Simplified Acquisition Threshold, including 
contract modifications, the County shall perform a cost or price analysis in connection with every procurement 
subject to Federal procurement guidelines, which shall include an independent estimate of cost prior to issuing 
bids or proposals. For proposals where price is not considered in the award, profit shall be negotiated as a 
separate element of the price. In determining whether profit is fair and reasonable, the County shall consider 
the complexity of work, the risk to be borne by the CONSULTANT/CONTRACTOR/VENDOR, the 
CONSULTANTS/CONTRACTORS/VENDORS investment, the amount of subcontracting necessary, the 
quality of the CONSULTANTS/CONTRACTORS/VENDOR’s record and past performance, and industry 
profit rates for the surrounding geographical area. “Cost Plus Percentage” methods for determining profit may 
not be used. 
 
FEDERAL CLAUSES 

 
1. EQUAL EMPLOYMENT OPPORTUNITY: 

1.1. During the performance of this contract, the CONSULTANT/CONTRACTOR/VENDOR agrees as 
follows: 
 
1.1.1. The CONSULTANT/CONTRACTOR/VENDOR will not discriminate against any employee or 

applicant for employment because of race, color, religion, sex, sexual orientation, gender identity, 
or national origin. The CONSULTANT/CONTRACTOR/VENDOR will take affirmative action 
to ensure that applicants are employed and that employees are treated during employment, 
without regard to their race, color, religion, sex, sexual orientation, gender identity, or national 
origin. Such action shall include, but not be limited to the following: Employment, upgrading, 
demotion, transfer, recruitment, or recruitment advertising; layoff or termination; rates of pay or 



other forms of compensation; and selection for training, including apprenticeship. The 
CONSULTANT/CONTRACTOR/VENDOR agrees to post in conspicuous places, available to 
employees and applicants for employment, notices to be provided by the contracting officer 
setting forth the provisions of this nondiscrimination clause. 

 
1.1.2. The CONSULTANT/CONTRACTOR/VENDOR will, in all solicitations or advertisements for 

employees placed by or on behalf of the CONSULTANT/CONTRACTOR/VENDOR, state that 
all qualified applicants will receive consideration for employment without regard to race, color, 
religion, sex, sexual orientation, gender identity, or national origin. 

 
1.1.3. The CONSULTANT/CONTRACTOR/VENDOR will not discharge or in any other manner 

discriminate against any employee or applicant for employment because such employee or 
applicant has inquired about, discussed, or disclosed the compensation of the employee or 
applicant or another employee or applicant. This provision shall not apply to instances in which 
an employee who has access to the compensation information of other employees or applicants 
as a part of such employee's essential job functions discloses the compensation of such other 
employees or applicants to individuals who do not otherwise have access to such information, 
unless such disclosure is in response to a formal complaint or charge, in furtherance of an 
investigation, proceeding, hearing, or action, including an investigation conducted by the 
employer, or is consistent with the CONSULTANT/CONTRACTOR/VENDOR's legal duty to 
furnish information. 

 
1.1.4. The CONSULTANT/CONTRACTOR/VENDOR will send to each labor union or representative 

of workers with which it has a collective bargaining agreement or other contract or understanding, 
a notice to be provided by the agency contracting officer, advising the labor union or workers' 
representative of the CONSULTANT/CONTRACTOR/VENDOR's commitments under section 
202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in 
conspicuous places available to employees and applicants for employment. 

 
1.1.5. The CONSULTANT/CONTRACTOR/VENDOR will comply with all provisions of Executive 

Order 11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the 
Secretary of Labor. 

 
1.1.6. The CONSULTANT/CONTRACTOR/VENDOR will furnish all information and reports 

required by Executive Order 11246 of September 24, 1965, and by the rules, regulations, and 
orders of the Secretary of Labor, or pursuant thereto, and will permit access to his books, records, 
and accounts by the contracting agency and the Secretary of Labor for purposes of investigation 
to ascertain compliance with such rules, regulations, and orders. 

 
1.1.7. In the event of the CONSULTANT/CONTRACTOR/VENDOR's non-compliance with the 

nondiscrimination clauses of this contract or with any of such rules, regulations, or orders, this 
contract may be canceled, terminated or suspended in whole or in part and the 
CONSULTANT/CONTRACTOR/VENDOR may be declared ineligible for further 
Government contracts in accordance with procedures authorized in Executive Order 11246 of 
September 24, 1965, and such other sanctions may be imposed and remedies invoked as 
provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of 
the Secretary of Labor, or as otherwise provided by law. 

 
1.1.8. The CONSULTANT/CONTRACTOR/VENDOR will include the provisions of paragraphs (a) 

through (h) in every subcontract or purchase order unless exempted by rules, regulations, or 
orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of 
September 24, 1965, so that such provisions will be binding upon each sub-
CONSULTANT/CONTRACTOR/VENDOR. The 
CONSULTANT/CONTRACTOR/VENDOR will take such action with respect to any 



subcontract or purchase order as may be directed by the Secretary of Labor as a means of 
enforcing such provisions including sanctions for noncompliance: Provided, however, that in the 
event the CONSULTANT/CONTRACTOR/VENDOR becomes involved in, or is threatened 
with, litigation with a sub-CONSULTANT/CONTRACTOR/VENDOR as a result of such 
direction, the CONSULTANT/CONTRACTOR/VENDOR may request the United States to 
enter into such litigation to protect the interests of the United States. 

 
2. MAINTENANCE OF RECORDS: 

2.1. The CONSULTANT/CONTRACTOR/VENDOR will keep and maintain adequate records and 
supporting documentation applicable to all of the services, work, information, expense, costs, 
invoices, and materials provided and performed pursuant to the requirements of this agreement. Said 
records and documentation will be retained by the CONSULTANT/CONTRACTOR/VENDOR for 
a minimum of five (5) years from the date of termination of this agreement, or for such period is 
required by law. 
 

2.2. CONSULTANT/CONTRACTOR/VENDOR shall provide when requested, access by the County, 
Federal granting agency, the Comptroller General of the United States, or any of their duly authorized 
representatives to any books, documents, papers, and records of the 
CONSULTANT/CONTRACTOR/VENDOR which are directly pertinent to this contract for the 
purpose of making audit, examination, excerpts, and transcriptions. 

 
2.3. CONSULTANT/CONTRACTOR/VENDOR agrees to permit any of the foregoing parties to 

reproduce by any means whatsoever or to copy excerpts and transcriptions as reasonably needed. 
 

2.4. CONSULTANT/CONTRACTOR/VENDOR agrees to provide the GRANT AGENCY 
Administrator or his authorized representatives access to construction or other work sites pertaining 
to the work being completed under the contract. 

 
2.5. CONSULTANT/CONTRACTOR/VENDOR shall retain all records associated with this solicitation 

and any agreements that are created in response to the solicitation for a period of no less than five (5) 
years after final payments and all other pending matters are closed. 

 
2.6. The County and its authorized agents shall, with reasonable prior notice, have the right to audit, 

inspect and copy all such records and documentation as often as the County deems necessary during 
the period of this agreement, and during the period as outlined in the paragraphs above; provided, 
however, such activities shall be conducted only during normal business hours of the 
CONSULTANT/CONTRACTOR/VENDOR and at the expense of the County. 

 
3. DHS SEAL, LOGO, AND FLAGS: 

3.1. The CONSULTANT/CONTRACTOR/VENDOR shall not use the DHS seal(s), logos, crests, or 
reproductions of flags or likenesses of DHS agency officials without specific GRANT AGENCY pre-
approval. The CONSULTANT/CONTRACTOR/VENDOR shall include this provision in any 
subcontracts. 

 
4. LOCAL VENDOR PREFERENCE EXCLUSION: 

4.1. Local Vendor Preference Ordinance has been waived for this service/purchase request and any and 
all references contained herein are non-applicable to this request and subsequent contract and/or 
purchase order(s). 

 
5. COMPLIANCE WITH FEDERAL LAW, REGULATIONS, and EXECUTIVE ORDERS: 

5.1. This is an acknowledgment that GRANT AGENCY financial assistance will be used to fund all or a 
portion of the contract. The CONSULTANT/CONTRACTOR/VENDOR will comply with all 
applicable federal law, regulations, executive orders, GRANT AGENCY policies, procedures, and 
directives. 



 
6. NO OBLIGATION BY THE FEDERAL GOVERNMENT: 

6.1. The Federal Government is not a party to this solicitation and/or contract and is not subject to any 
obligations or liabilities to the non- Federal entity, CONSULTANT/CONTRACTOR/VENDOR, or 
any other party pertaining to any matter resulting from the Solicitation. 

 
7. FRAUD and FALSE OR FRAUDULENT OR RELATED ACTS: 

7.1. The CONSULTANT/CONTRACTOR/VENDOR acknowledges that 31 U.S.C. Chapter 38 
(Administrative Remedies for False Claims and Statements) applies to the 
CONSULTANT/CONTRACTOR/VENDORs actions pertaining to this solicitation and/or contract. 

 
8. SUBCONTRACTS: 

8.1. The selected firm must require compliance with all federal requirements of all sub- 
CONSULTANT/CONTRACTOR/VENDORs performing work for Prime 
CONSULTANT/CONTRACTOR/VENDOR under this Agreement, by including these federal 
requirements in all contracts with sub-CONSULTANT/CONTRACTOR/VENDORs. 

 
9. CONFLICT OF INTEREST: 

9.1. No employee, officer, or agent may participate in the selection, award, or administration of a contract 
supported by a Federal award if he or she has a real or apparent conflict of interest. Such a conflict 
of interest would arise when the employee, officers, or agent, any member of his or her immediate 
family, his or her partner, or an organization that employs or is about to employ any of the parties 
indicated herein, has a financial or other interest in or a tangible personal benefit from a firm 
considered for a contract. The officers, employees, and agents of the non-Federal entity must neither 
solicit nor accept gratuities, favors, or anything of monetary value from 
CONSULTANT/CONTRACTOR/VENDORs or parties to subcontracts. 

 
10. EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM (E-VERIFY): 

10.1. Statutes and Executive Orders require employers to abide by the Immigration laws of the United 
States and to employ only individuals who are eligible to work in the United States. The Employment 
Eligibility Verification System (E-Verify) operated by the U.S. Department of Homeland Security 
(DHS) in partnership with the Social Security Administration (SSA) to provides an internet-based 
means of verifying the employment eligibility of workers in the United States; it is not a substitute for 
any other employment eligibility verification requirements. 

 
10.2. Sub-CONSULTANT/CONTRACTOR/VENDOR requirement: Vendors shall require all 

subcontracted vendors to flow down the requirement to use E-Verify to sub-
CONSULTANT/CONTRACTOR/VENDORs. 

 
10.3. It shall be the vendor’s responsibility to familiarize themselves with all rules and regulations 

governing this program. 
 

10.4. For additional information regarding the Employment Eligibility Verification System (E-Verify) 
program visit the following website: http://www.dhs.gov/E-Verify. 

 

11. ENERGY POLICY AND CONSERVATION ACT: 
11.1. CONSULTANT/CONTRACTOR/VENDOR must follow any mandatory standards and policies 

relating to energy efficiency which are contained in the state energy conservation plan issued in 
compliance with the Energy Policy and Conservation Act (42 U.S.C. 6201). 

 
12. SMALL AND MINORITY BUSINESS, WOMEN’S BUSINESS ENTERPRISES, AND LABOR 

SURPLUS AREA FIRMS: 
12.1. If subcontracts are to be let, the prime CONSULTANT/CONTRACTOR/VENDOR is required to take 

http://www.dhs.gov/E-Verify


all necessary steps identified in 2 C.F.R. § 200.321(b)(1)-(5) to ensure that small and minority 
businesses, women’s business enterprises, and labor surplus area firms are used when possible. 
a) Place qualified small and minority businesses and women’s business enterprises on solicitation lists. 
 

b) Assuring that small and minority businesses, and women’s business enterprises are solicited 
whenever they are potential sources. 

 
c) Using the services and assistance, as appropriate, of such organizations as the Small Business 

Administration and the Minority Business Development Agency of the Department of Commerce. 
 

d) Dividing total requirements, when economically feasible, into smaller tasks or quantities to 
permit maximum participation by small and minority businesses, and women’s business 
enterprises.  

 
e) Establishing delivery schedules, where the requirement permits, which encourage participation 

by small and minority businesses, and women’s business enterprises. 
 

13. DOMESTIC PREFERENCES FOR PROCUREMENT (2 C.F.R. § 200.322): 
13.1. As appropriate and to the greatest extent consistent with law, the 

CONSULTANT/CONTRACTOR/VENDOR should, to the greatest extent practicable, provide a 
preference for the purchase, acquisition, or use of goods, products, or materials produced in the United 
States (including but not limited to iron, aluminum, steel, cement, and other manufactured products). 
The requirements of this section must be included in all sub-awards including all contracts and 
purchase orders for work or products under this award. 2 C.F.R. § 200.322 also provides specific 
definitions for “Produced in the United States” and “manufactured products” that states should 
review. 

13.1.1. Produced in the United States means, for iron and steel products, that all manufacturing 
processes, from the initial melting stage through the application of coatings, occurred in the 
United States. 

13.1.2. Manufactured products means items and construction materials composed in whole or in part of 
non-ferrous metals such as aluminum; plastics and polymer-based products such as polyvinyl 
chloride pipe; aggregates such as concrete; glass, including optical fiber; and lumber. 

 
14. PROHIBITION ON CONTRACTING FOR COVERED TELECOMMUNICATIONS OR SERVICES 

(2 C.F.R. § 200.216): 
14.1 The Contractor shall comply with 2 C.F.R. § 200.216, Prohibition on Contracting for Covered 

Telecommunications Equipment or Services: 
 

(a) Definitions. As used in this clause, the terms backhaul; covered foreign country; covered 
telecommunications equipment or services; interconnection arrangements; roaming; substantial or 
essential component; and telecommunications equipment or services have the meaning as defined 
in FEMA Policy 405-143-1, Prohibitions on Expending FEMA Award Funds for Covered 
Telecommunications Equipment or Services (Interim), as used in this clause— 

(b) Prohibitions. 
(1) Section 889(b) of the John S. McCain National Defense Authorization Act for Fiscal Year 

2019, Pub. L. No. 115-232, and 2 C.F.R. § 200.216 prohibit the head of an executive agency 
on or after Aug.13, 2020, from obligating or expending grant, cooperative agreement, loan, or 
loan guarantee funds on certain telecommunications products or from certain entities for 
national security reasons. 

(2) Unless an exception in paragraph (c) of this clause applies, the contractor and its 
subcontractors may not use grant, cooperative agreement, loan, or loan guarantee funds from 
the Federal Emergency Management Agency to: 



(i) Procure or obtain any equipment, system, or service that uses covered 
telecommunications equipment or services as a substantial or essential component of 
any system, or as critical technology of any system; 

(ii)  Enter into, extend, or renew a contract to procure or obtain any equipment, system, or 
service that uses covered telecommunications equipment or services as a substantial or 
essential component of any system, or as critical technology of any system; 

(iii) Enter into, extend, or renew contracts with entities that use covered 
telecommunications equipment or services as a substantial or essential component of 
any system, or as critical technology as part of any system; or 

(iv) Provide, as part of its performance of this contract, subcontract, or other contractual 
instrument, any equipment, system, or service that uses covered telecommunications 
equipment or services as a substantial or essential component of any system, or as 
critical technology as part of any system. 

(c) Exceptions. 
(1) This clause does not prohibit contractors from providing— 

(i) A service that connects to the facilities of a third party, such as backhaul, roaming, or 
interconnection arrangements; or  

(ii) Telecommunications equipment that cannot route or redirect user data traffic or permit 
visibility into any user data or packets that such equipment transmits or otherwise 
handles. 

(2) By necessary implication and regulation, the prohibitions also do not apply to: 
(i) Covered telecommunications equipment or services that: 

i. Are not used as a substantial or essential component of any system; and 
ii. Are not used as critical technology of any system. 

(ii) Other telecommunications equipment or services that are not considered covered 
telecommunications equipment or services. 

(d) Reporting requirement. 
(1) In the event the contractor identifies covered telecommunications equipment or services used 

as a substantial or essential component of any system, or as critical technology as part of any 
system, during contract performance, or the contractor is notified of such by a subcontractor 
at any tier or by any other source, the contractor shall report the information in paragraph 
(d)(2) of this clause to the recipient or sub-recipient unless elsewhere in this contract are 
established procedures for reporting the information. 

(2) The Contractor shall report the following information pursuant to paragraph (d)(1) of this 
clause: 

(i) Within one business day from the date of such identification or notification: The contract 
number; the order number(s), if applicable; supplier name; supplier unique entity 
identifier (if known); supplier Commercial and Government Entity (CAGE) code (if 
known); brand; model number (original equipment manufacturer number, 
manufacturer part number, or wholesaler number); item description; and any readily 
available information about mitigation actions undertaken or recommended. 

(ii) Within 10 business days of submitting the information in paragraph (d)(2)(i) of this 
clause: Any further available information about mitigation actions undertaken or 
recommended. In addition, the contractor shall describe the efforts it undertook to 
prevent the use or submission of covered telecommunications equipment or services 
and any additional efforts that will be incorporated to prevent future use or submission 
of covered telecommunications equipment or services. 

(e) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph (e), 
in all subcontracts and other contractual instruments.” 

 
15. TERMINATION FOR CAUSE AND/OR CONVENIENCE (for projects greater than $10,000): 

15.1. MATERIAL BREACH A Contractor may be Terminated for Cause by the County, at the sole discretion 
of the Procurement Management Director, for failing to perform a contractual requirement or for a 



material breach of any term or condition. A material breach of a term or condition of the Agreement 
may include but is not limited to: 1. Contractor failure to perform services or deliver materials, supplies, 
or equipment by the date required or by an alternate date as mutually agreed in a written amendment to 
the Agreement; 2. Contractor failure to carry out any warranty or fails to perform or comply with any 
mandatory provision of the Agreement; 3. Contractor becomes insolvent or in an unsound financial 
condition so as to endanger performance hereunder; 4. Contractor becomes the subject of any proceeding 
under any law relating to bankruptcy, insolvency or reorganization, or relief from creditors and/or 
debtors that endangers the Contractor’s proper performance hereunder; 5. Appointment of any receiver, 
trustee, or similar official for Contractor or any of the Contractor’s property and such appointment 
endangers the Contractor’s proper performance hereunder; 6. A determination that the Contractor is in 
violation of federal, state, or local laws or regulations and that such determination renders the Contractor 
unable to perform any aspect of the Agreement. 

 
15.2. OPPORTUNITY TO CURE In the event that Contractor fails to perform a contractual requirement or 

materially breaches any term or condition, the County may issue a written cure notice. The Contractor 
may have a period of time in which to cure. The County is not required to allow the Contractor to cure 
defects if the opportunity for cure is not feasible as, determined solely within the discretion of the 
County. Time allowed for cure shall not diminish or eliminate Contractor's liability for damages, or 
otherwise affect any other remedies available against Contractor under the Agreement or by law. If the 
breach remains after Contractor has been provided the opportunity to cure, the County may do any one 
or more of the following: 1. Exercise any remedy provided by law; 2. Terminate this Agreement and any 
related contracts or portions thereof; 3. Procure replacements and impose damages as set forth elsewhere 
in this Agreement, if applicable; 4. Impose actual or liquidated damages; 5. Suspend or bar Contractor 
from receiving future solicitations or other opportunities; 6. Require Contractor to reimburse the County 
for any loss or additional expense incurred as a result of default or failure to satisfactorily perform the 
terms of the Agreement. 

 
15.3. TERMINATION FOR CAUSE In the event the Procurement Management Director, in his/her sole 

discretion, determines that the Contractor has failed to comply with the conditions of this Agreement in 
a timely manner or is in material breach, the Procurement Management Director has the right to 
terminate this Agreement, in part or in whole. The Procurement Management Director shall notify the 
Contractor in writing of the need to take corrective action. If corrective action is not taken within thirty 
(30) calendar days or as otherwise specified by the Procurement Management Director, or if such 
corrective action is deemed by the County to be insufficient, the Agreement may be terminated. The 
County reserves the right to withhold further payments or prohibit the Contractor from incurring 
additional obligations of funds during investigation of the alleged breach and pending corrective action 
by the Contractor or a decision by the County to terminate the Agreement. In the event of termination, 
the County shall have the right to procure any replacement materials, supplies, services and/or equipment 
that are the subject of this Agreement on the open market. In addition, the Contractor shall be liable for 
damages as authorized by law including, but not limited to, any price difference between the original 
Agreement and the replacement or cover contract and all administrative costs directly related to the 
replacement contract, e.g., cost of the competitive bidding, mailing, advertising and staff time. If it is 
determined that: (1) the Contractor was not in material breach; or (2) failure to perform was outside of 
Contractor's or its subcontractor’s control, fault or negligence, the termination shall be deemed to be a 
"Termination for Convenience." The rights and remedies of the County provided in this Agreement are 
not exclusive and are in addition to any other rights and remedies provided by law. 

 
15.4. TERMINATION FOR CONVENIENCE Except as otherwise provided in this Agreement, the County, 

at the sole discretion of the Procurement Management Director, may terminate this Agreement, in 
whole or in part by giving thirty (30) calendar days written notice beginning on the second day after 
mailing to the Contractor. If this Agreement is so terminated, the County shall be liable only for 
payment required under this Agreement for properly authorized services rendered, or materials, 
supplies and/or equipment delivered to and accepted by the County prior to the effective date of 



Agreement termination. The County shall have no other obligation whatsoever to the Contractor for 
such termination. 

 
16. CHANGES: 

16.1 Changes to any federal grant or federally funded cooperative agreement shall be in writing, executed 
by change order and the costs of any change, modification, change order, or constructive change must 
be allowable, allocable, and within the original scope of the federal grant or federal cooperative 
agreement.  Changes should be reasonable and necessary for the completion of the original project 
scope.  Any changes must be permissible under state, local and federal laws.  Any change 
recommended and accepted by both parties, in writing, will not be considered a contract breach. 
Modifications to alter the method, price, or schedule of the work for any reason shall be completed 
following the terms and provisions of the associated contract documents. No changes to the contract 
documents or the performance provided shall be made unless the same is in writing and signed by both 
the CONSULTANT/CONTRACTOR/VENDOR and the County. 

 
17. LICENSE AND DELIVERY OF WORKS SUBJECT TO COPYRIGHT AND DATA RIGHTS: 

17.1. The CONSULTANT/CONTRACTOR/VENDOR grants to the County, a paid-up, royalty-free, 
nonexclusive, irrevocable, worldwide license in data first produced in the performance of this 
contract to reproduce, publish, or otherwise use, including preparing derivative works, distributing 
copies to the public, and perform publicly and display publicly such data. For data required by the 
contract but not first produced in the performance of this contract, the 
CONSULTANT/CONTRACTOR/VENDOR will identify such data and grant to the County or 
acquires on its behalf a license of the same scope as for data first produced in the performance of 
this contract. Data, as used herein, shall include any work subject to copyright under 17 U.S.C. § 
102, for example, any written reports or literary works, software and/or source code, music, 
choreography, pictures or images, graphics, sculptures, videos, motion pictures or other audiovisual 
works, sound and/or video recordings, and architectural works. Upon or before the completion of 
this contract, the CONSULTANT/CONTRACTOR/VENDOR will deliver to the County data first 
produced in the performance of this contract and data required by the contract but not first produced 
in the performance of this contract in formats acceptable by the County.” 

 
18. TIME & MATERIAL, TIME & EQUIPMENT, FIRM FIXED PRICE LUMP SUM CONTRACTS: 

 
18.1. The following applies to purchases made or reimbursed with Federal funds as per 2 CFR 200.318(j) 

and other Federal Regulations.  For a firm fixed price, lump sum, Time & Material (T&M), and/or 
Time & Equipment (T&E) procurements, a Purchase Order represents a 
CONSULTANT/CONTRACTOR/VENDOR’s Notice to Proceed (NTP).  Line-item Extended 
Price(s) shall be considered Not to Exceed (NTE) ceiling value(s).  Additionally, the Total Order 
value for a Purchase Order represents an NTE ceiling value.  If the 
CONSULTANT/CONTRACTOR/VENDOR anticipates exceeding either of these NTE values, they 
should contact the Lee County Procurement Department for a change order.  If a 
CONSULTANT/CONTRACTOR/VENDOR exceeds a Line Item or Total Order NTE value, it does 
so at its own risk. 

 
19. SUSPENSION AND DEBARMENT (for projects greater than $25,000): 

19.1. This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As such 
the CONSULTANT/CONTRACTOR/VENDOR is required to verify that none of the 
CONSULTANT/CONTRACTOR/VENDOR, its principals (defined at 2 C.F.R. § 180.995), or its 
affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2 C.F.R. § 180.940) or disqualified 
(defined at 2 C.F.R. §180.935). 

 



19.2. The CONSULTANT/CONTRACTOR/VENDOR must comply with 2 C.F.R. pt. 180, subpart C and 
2 C.F.R. pt. 3000, subpart C and must include a requirement to comply with these regulations in any 
lower tier covered transaction it enters into. 

 
19.3. This certification is a material representation of fact relied upon by the awarded 

CONSULTANT/CONTRACTOR/VENDOR. If it is later determined that the 
CONSULTANT/CONTRACTOR/VENDOR did not comply with 2 C.F.R. pt.180, subpart C and 2 
C.F.R. pt. 3000, subpart C, in addition to remedies available to Lee County, the Federal Government 
may pursue available remedies, including but not limited to suspension and/or debarment. 

 
19.4. The CONSULTANT/CONTRACTOR/VENDOR agrees to comply with the requirements of 2 C.F.R. 

pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the period 
of any contract that may arise from this offer. The bidder or proposer further agrees to include a 
provision requiring such compliance in its lower-tier covered transactions. 

 
19.5. If, at any point during the term of this contract, the CONSULTANT/CONTRACTOR/VENDOR or 

any principals thereof are found to be on a federal or state debarment list, or if federal or state 
debarment action is initiated against the contractor or their principals during this time period, this 
contract shall be immediately rendered null and void. 

 
19.5.1. If debarment action has been taken against any subcontractor, the 

CONSULTANT/CONTRACTOR/VENDOR shall provide an alternative subcontractor 
within 10 days of notification. The debarred subcontractor may not work on the project. 

 
20. RECOVERED MATERIALS (for projects greater than $10,000): 

20.1. In the performance of this contract, the CONSULTANT/CONTRACTOR/VENDOR shall make 
maximum use of products containing recovered materials that are EPA-designated items unless the 
product cannot be acquired: 

 
• Competitively within a timeframe providing for compliance with the contract performance 

schedule; 
• Meeting contract performance requirements; or 
• At a reasonable price. 

 
20.2. Information about this requirement is available on the EPA’S Comprehensive Procurement 

Guidelines website, http://www.epa.gov/cpg/ The list of EPA- designate items is available at 
http://www.epa.gov/cpg/products/htm 
 

20.3. The CONSULTANT/CONTRACTOR/VENDOR also agrees to comply with all other applicable 
requirements of Section 6002 or the Solid Waste Disposal Act. 

 
21. OTHER REMEDIES AND RIGHTS: 

21.1. Pursuing any of the above remedies will not keep the County from pursuing any other rights or 
remedies, which may be otherwise available under law or in equity. If the County waives any right 
or remedy in this Agreement or fails to insist on strict performance by the 
CONSULTANT/CONTRACTOR/VENDOR, it will not affect, extend, or waive any other right or 
remedy of the County, or affect the later exercise of the same right or remedy by the County for any 
other default by the CONSULTANT/CONTRACTOR/VENDOR. 

 
21.2. Unless otherwise provided by the Contract, all claims, counterclaims, disputes, and other matters in 

question between the County and the CONSULTANT/CONTRACTOR/VENDOR arising out of 
or relating to the Agreement between the parties, or the breach of it, that cannot be resolved by and 
between the parties after conferring in good faith, will be decided by a court of competent 

http://www.epa.gov/cpg/
http://www.epa.gov/cpg/products/htm


jurisdiction pursuant to Florida law. If such a dispute is in state court, the venue shall be in the 
Twentieth Judicial Circuit Court in and for Lee County, Florida. If in federal court, the venue shall 
be in the U.S. District Court for the Middle District of Florida, Ft. Myers Division. 

 
22. CONTRACT WORK HOURS & SAFETY STANDARDS (40 U.S.C. 3701-3708).: (for projects greater 

than $100,000): 
22.1. Overtime requirements. No contractor or subcontractor contracting for any part of the contract 

work which may require or involve the employment of laborers or mechanics shall require or permit 
any such laborer or mechanic in any workweek in which he or she is employed on such work to work 
in excess of forty hours in such workweek unless such laborer or mechanic receives compensation 
at a rate not less than one and one-half times the basic rate of pay for all hours worked in excess 
of forty hours in such workweek. 

 
22.2. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause 

outlined in paragraph (1) of this section the contractor and any subcontractor responsible therefor 
shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall be liable 
to the United States (in the case of work done under contract for the District of Columbia or 
territory, to such District or such territory), for liquidated damages. Such liquidated damages shall 
be computed with respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause outlined in paragraph (1) of this section, in the sum of $10 for 
each calendar day on which such individual was required or permitted to work in excess of the 
standard workweek of forty hours without payment of the overtime wages required by the clause 
outlined in paragraph (1) of this section. 

 
22.3. Withholding for unpaid wages and liquidated damages. The State of Florida Division of Emergency 

Management shall upon its action or written request of an authorized representative of the 
Department of Labor withhold or cause to be withheld, from any money payable on account of 
work performed by the contractor or subcontractor under any such contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to the 
Contract Work Hours and Safety Standards Act, which is held by the same prime contractor, such 
sums as may be determined to be necessary to satisfy any liabilities of such contractor or 
subcontractor for unpaid wages and liquidated damages as provided in the clause outlined in 
paragraph (2) of this section. 

 
22.4. Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses outlined 

in paragraph. 
(1) through (4) of this section and also a clause requiring the subcontractors to include these clauses 
in any lower-tier subcontracts. The prime contractor shall be responsible for compliance by any 
subcontractor or lower-tier subcontractor with the clauses outlined in paragraphs (1) through (4) 
of this section. 

 
23. CLEAN AIR ACT (for projects greater than $150,000): 

23.1. The contractor agrees to comply with all applicable standards, orders, or regulations issued under 
the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq. 

 
23.2. The contractor agrees to report each violation to the GRANT AGENCY and the Regional Office of 

the Environmental Protection Agency and understands and agrees that the GRANT AGENCY and 
the Regional Office of the Environmental Protection Agency will, in turn, report each violation as 
required to assure notification to the County, Federal Emergency Management Agency, and the 
appropriate Environmental Protection Agency Regional Office. 

 
23.3. The contractor agrees to include these requirements in each subcontract exceeding $150,000 

financed in whole or in part with Federal assistance provided by GRANT AGENCY. 
 



24. FEDERAL WATER POLLUTION CONTROL ACT: 
24.1. The contractor agrees to comply with all applicable standards, orders, or regulations issued under the 

Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. 
 

24.2. The contractor agrees to report each violation to the GRANT AGENCY and the Regional Office of 
the Environmental Protection Agency and understands and agrees that the GRANT AGENCY and the 
Regional Office of the Environmental Protection Agency will, in turn, report each violation as 
required to assure notification to the County, Federal Emergency Management Agency, and the 
appropriate Environmental Protection Agency Regional Office. 

 
24.3. The contractor agrees to include these requirements in each subcontract exceeding $150,000 

financed in whole or in part with Federal assistance provided by GRANT AGENCY. 
 

25. BYRD ANTI-LOBBYING AMENDMENT (for projects greater than $100,000): 
25.1. CONSULTANT/CONTRACTOR/VENDORs who apply or bid for an award of $100,000 or more 

shall file the required certification. Each tier certifies to the tier above that it will not and has not 
used Federal appropriated funds to pay any person or organization for influencing or attempting to 
influence an officer or employee of any agency, a member of Congress, officer or employee of 
Congress, or an employee of a member of Congress in connection with obtaining any Federal 
contract, grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any 
lobbying with nonfederal funds that takes place in connection with obtaining any Federal award. 
Such disclosures are forwarded from tier to tier up to the recipient. 
 

26. RIGHTS TO INVENTIONS MADE UNDER A CONTRACT OR AGREEMENT: 
26.1. If the Federal award meets the definition of “funding agreement” under 37C.F.R. § 401.2(a) and Lee 

County enters into a contract with a small business firm or nonprofit organization regarding the 
substitution of parties, assignment or performance of experimental, developmental, or research work 
under that “funding agreement,” the County must comply with the requirements of 37 C.F.R. Part 
401 (Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under 
Government Grants, Contracts and Cooperative Agreements), and any implementing regulations 
issued by the Federal Awarding Agency. See 2 C.F.R. Part 200, Appendix II(F). 
 

27. FLY AMERICA REQUIREMENTS: 
27.1. The CONSULTANT/CONTRACTOR/VENDOR agrees to comply with 49 U.S.C. 40118 (the "Fly 

America" Act) in accordance with the General Services Administration's regulations at 41 C.F.R. Part 
301-10, which provide that recipients and sub-recipients of Federal funds and their contractors are 
required to use U.S. Flag air carriers for U.S. Government-financed international air travel and 
transportation of their personal effects or property, to 4 the extent such service is available, unless 
travel by foreign air carrier is a matter of necessity, as defined by the Fly America Act. The Contractor 
shall submit, if a foreign air carrier was used, an appropriate certification or memorandum adequately 
explaining why service by a U.S. flag air carrier was not available or why it was necessary to use a 
foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly America 
requirements. The Contractor agrees to include the requirements of this section in all subcontracts that 
may involve international air transportation. 
 

28. AMERICANS WITH DISABILITIES ACT (ADA): 
28.1. All design and construction must be accessible to individuals with disabilities pursuant to Titles II and 

III of the Americans with Disabilities Act. 
 

29. CARGO PREFERENCE: 
29.1. The Cargo Preference requirements apply to all contracts involving equipment, materials, or 

commodities which may be transported by ocean vessels.  
29.2. Use of United States – Flag Vessels:  



29.3. The CONSULTANT/CONTRACTOR/VENDOR agrees to use privately owned United States- Flag 
commercial vessels to ship at least 50 percent of the gross tonnage (computed separately for dry bulk 
carriers, dry cargo liners, and tankers) involved, whenever shipping any equipment, material, or 
commodities pursuant to the underlying Contract to the extent such vessels are available at fair and 
reasonable rates for United States- Flag commercial vessels.  

29.4. Furnish within twenty (20) business days following the date of loading for shipments originating 
within the United States or within thirty (30) business days following the date of leading for shipments 
originating outside the United States, a legible copy of a rated, "on-board" commercial ocean bill-of -
lading in English for each shipment of cargo described in the preceding 6 paragraph to the Division of 
National Cargo, Office of Market Development, Maritime Administration, Washington, DC 20590 
and to LCBOCC (through the Contractor in the case of a subcontractor's bill-of-lading.)  

29.5. Include these requirements in all subcontracts issued pursuant to the Contract when the subcontract 
may involve the transport of equipment, material, or commodities by ocean vessel. 
 

30. SEISMIC SAFETY REQUIREMENTS FOR THE CONSTRUCTION OF NEW BUILDINGS OR 
ADDITION TO EXISTING BUILDINGS: 
30.1. CONSULTANT/CONTRACTOR/VENDOR agrees that any new building or addition to an existing 

building will be designed and constructed in accordance with the standards for Seismic Safety required 
in Department of Transportation Seismic Safety Regulations 49 C.F.R. Part 41 and will certify 
compliance to the extent required by the regulation. The CONSULTANT/CONTRACTOR/VENDOR 
also agrees to ensure that all Work performed under the Contract including Work performed by a 
subcontractor is in compliance with the standards required by the Seismic Safety Regulations and the 
certification of compliance issued on the project. 
 

31. ENERGY CONSERVATION: 
31.1. CONSULTANT/CONTRACTOR/VENDOR agrees to comply with mandatory standards and policies 

relating to energy efficiency which are contained in the Florida energy conservation plan issued in 
compliance with the Energy Policy and Conservation Act, as amended, 42 USC § 6321 et seq., and 
perform an energy assessment for any building constructed, reconstructed, or modified with Federal 
funds required under Federal regulations, “Requirements for Energy Assessment,” 49 CFR part 622, 
subpart C.  

 
 

CONSTRUCTION ONLY, if Applicable 
 

32. DAVIS-BACON ACT: 
32.1. All prime construction contracts in excess of $2,000 awarded by non- Federal entities must include 

a provision for compliance with the Davis-Bacon Act (40 U.S.C. §§ 3141-3144 and 3146-3148) as 
supplemented by Department of Labor regulations at 29 C.F.R. Part 5 (Labor Standards Provisions 
Applicable to Contracts Covering Federally Financed and Assisted Construction). See 2 C.F.R. Part 
200, Appendix II(D). In accordance with the statute, contractors must be required to pay wages to 
laborers and mechanics at a rate not less than the prevailing wages specified in a wage determination 
made by the Secretary of Labor. In addition, contractors must be required to pay wages not less than 
once a week. 
 
The Davis-Bacon Act only applies to the Emergency Management Preparedness Grant Program, 
Homeland Security Grant Program, Nonprofit Security Grant Program, Tribal Homeland Security 
Grant Program, Port Security Grant Program, and Transit Security Grant Program. It DOES NOT 
apply to other FEMA grant and cooperative agreement programs, including the Public Assistance 
Program. 
 

32.2. Minimum wages 
 



i. All laborers and mechanics employed or working upon the site of the Work (or under the United 
States Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of 
the project), will be paid unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account (except such payroll deductions as are permitted by regulations 
issued by the Secretary of Labor under the Copeland Act (29 C.F.R. part 3)), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at rates 
not less than those contained in the wage determination of the Secretary of Labor which is attached 
hereto and made a part hereof, regardless of any contractual relationship which may be alleged to 
exist between the CONTRACTOR and such laborers and mechanics.  Contributions made or costs 
reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis - Bacon Act on 
behalf of laborers or mechanics are considered wages paid to such laborers or mechanics, subject to 
the provisions of paragraph (1)(iv) of this section; also, regular contributions made or costs incurred 
for more than a weekly period (but not less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively made or incurred during 
such weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe 
benefits on the wage determination for the classification of work actually performed, without regard 
to skill, except as provided in 29 C.F.R. Part 5.5(a)(4). Laborers or mechanics performing work in 
more than one classification may be compensated at the rate specified for each classification for the 
time actually worked therein; provided, that the employer's payroll records accurately set forth the 
time spent in each classification in which work is performed. The wage determination (including any 
additional classifications and wage rates conformed under paragraph (a)(ii) of this section) and the 
Davis-Bacon poster (WH-1321) shall be posted at all times by the CONTRACTOR and its sub-
CONTRACTORS at the site of the work in a prominent and accessible place where it can be easily 
seen by the workers. 

 
ii.  

(A) The Contracting Officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under 
the Contract shall be classified in conformance with the wage determination. The 
Contracting Officer shall approve an additional classification and wage rate and fringe 
benefits therefore only when the following criteria have been met: 

 
1. Except with respect to helpers as defined as 29 C.F.R. 5.2(n)(4), the work to be 

performed by the classification requested is not performed by a classification in the 
wage determination; and 

 
2. The classification is utilized in the area by the construction industry; and 

 
3. The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 

relationship to the wage rates contained in the wage determination; and  
 

4.  With respect to helpers as defined in 29 C.F.R. 5.2(n) (4), such a classification prevails 
in the area in which the work is performed. 

 
(B) If the CONTRACTOR and the laborers and mechanics to be employed in the classification 

(if known), or their representatives, and the Contracting Officer agree on the classification 
and wage rate (including the amount designated for fringe benefits where appropriate), a 
report of the action taken shall be sent by the Contracting Officer to the Administrator of the 
Wage and Hour Division, Employment Standards Administration, U.S. Department of Labor, 
Washington, DC 20210. The Administrator, or an authorized representative, will approve, 
modify, or disapprove every additional classification action within 30 days of receipt and so 
advise the Contracting Officer or will notify the Contracting Officer within the 30-day period 
that additional time is necessary. 

 



(C) In the event the CONTRACTOR, the laborers or mechanics to be employed in the 
classification or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe benefits, 
where appropriate), the Contracting Officer shall refer the questions, including the views of 
all interested parties and the recommendation of the Contracting Officer, to the Administrator 
for determination. The Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt and so advise the Contracting Officer or will notify 
the Contracting Officer within the 30-day period that additional time is necessary. 

 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 

paragraphs (a) (ii) (B) or (C) of this section, shall be paid to all workers performing Work in 
the classification under the Contract from the first day on which Work is performed in the 
classification. 

 
33.3 Withholding - LCBOCC shall upon its own action or upon written request of an authorized 

representative of the Department of Labor withhold or cause to be withheld from the CONTRACTOR 
under the Contract or any other Federal contract with the same prime CONTRACTOR, or any other 
federally- assisted contract subject to Davis-Bacon prevailing wage requirements, which is held by 
the same prime CONTRACTOR, so much of the accrued payments or advances as may be considered 
necessary to pay laborers and mechanics, including apprentices, trainees, and helpers, employed by 
the CONTRACTOR or any sub-CONTRACTOR the full amount of wages required by the Contract. 
In the event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, 
employed or working on the site of the Work (or under the United States Housing Act of 1937 or 
under the Housing Act of 1949 in the construction or development of the project), all or part of the 
wages required by the Contract, LCBOCC may, after written notice to the CONTRACTOR, sponsor, 
applicant, or owner, take such action as may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds until such violations have ceased. 
 

33.4 Payrolls and basic records 
 

i. Payrolls and basic records relating thereto shall be maintained by the CONTRACTOR during the 
course of the Work and preserved for a period of three years thereafter for all laborers and mechanics 
working at the site of the Work (or under the United States Housing Act of 1937, or under the 
Housing Act of 1949, in the construction or development of the project). Such records shall contain 
the name, address, and social security number of each such worker, his or her correct classification, 
hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe 
benefits or cash equivalents thereof of the types described in section 1(b) (2) (B) of the Davis-Bacon 
Act), daily and weekly number of hours worked, deductions made and actual wages paid Whenever 
the Secretary of Labor has found under 29 C.F.R. 5.5(a)(1)(iv) that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a plan 
or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the CONTRACTOR shall 
maintain records which show that the commitment to provide such benefits is enforceable, that the 
plan or program is financially responsible, and that the plan or program has been communicated in 
writing to the laborers or mechanics affected, and records which show the costs anticipated or the 
actual cost incurred in providing such benefits. CONTRACTORS employing apprentices or trainees 
under approved programs shall maintain written evidence of the registration of apprenticeship 
programs and certification of trainee programs, the registration of the apprentices and trainees, and 
the ratios and wage rates prescribed in the applicable programs. 

 
ii. 

(A) The CONTRACTOR shall submit weekly for each week in which any Contract Work 
is performed a copy of all payrolls to LCBOCC for transmission to the Federal Transit 
Administration. The payrolls submitted shall set out accurately and completely all of the 
information required to be maintained under section 5.5(a) (3) (i) of Regulations, 29 



C.F.R. part 5. This information may be submitted in any form desired. Optional Form 
WH-347 is available for this purpose and may be purchased from the Superintendent 
of Documents (Federal Stock Number 029-005-00014-1), U.S. Government Printing 
Office, Washington, DC 20402. The prime CONTRACTOR is responsible for the submission 
of copies of payrolls by all sub-CONTRACTORS. 

 
(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the 

CONTRACTOR or sub-CONTRACTOR or his or her agent who pays or supervises the 
payment of the persons employed under the Contract and shall certify the following: 

 
1. That the payroll for the payroll period contains the information required to be maintained 

under section 5.5(a)(3)(i) of Regulations, 29 C.F.R. part 5 and that such information is 
correct and complete; 

 
2. That each laborer or mechanic (including each helper, apprentice, and trainee employed 

on the Contract during the payroll period has been paid the full weekly wages earned, 
without rebate, either directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than permissible deductions as set 
forth in Regulations, 29 C.F.R. part 3; 

 
3. That each laborer or mechanic has been paid not less than the applicable wage rates and 

fringe benefits or cash equivalents for the classification of Work performed, as specified 
in the applicable wage determination incorporated into the Contract.  

 
(C) The weekly submission of a properly executed certification set forth on the reverse side of 

Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of 
Compliance" required by paragraph (c) (i) (B) of this section. 

 
(D) The falsification of any of the above certifications may subject the CONTRACTOR or sub- 

CONTRACTOR to civil or criminal prosecution under section 1001 of title 18 and section 
231 of title 31 of the United States Code. 

 
iii. The CONTRACTOR or sub-CONTRACTOR shall make the records required under paragraph 

(a)(3)(i) of this section available for inspection, copying, or transcription by authorized 
representatives of the Federal Transit Administration or the Department of Labor, and shall permit 
such representatives to interview employees during working hours on the job. If the CONTRACTOR 
or sub-CONTRACTOR fails to submit the required records or to make them available, the Federal 
agency may, after written notice to the CONTRACTOR, sponsor, applicant, or owner, take such 
action as may be necessary to cause the suspension of any further payment, advance, or guarantee 
of funds. Furthermore, failure to submit the required records upon request or to make such 
records available may be grounds for debarment action pursuant to 29 C.F.R. 5.12. 

 
33.5 Apprentices and trainees 

 
i.  Apprentices. Apprentices will be permitted to work at less than the predetermined rate for the Work 

they performed when they are employed pursuant to and individually registered in a bona fide 
apprenticeship program registered with the U.S. Department of Labor, Employment and Training 
Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship Agency 
recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary 
employment as an apprentice in such an apprenticeship program, who is not individually registered 
in the program, but who has been certified by the Bureau of Apprenticeship and Training or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the CONTRACTOR as to the entire 
Work force under the registered program. Any worker listed on a payroll at an apprentice wage 
rate, who is not registered or otherwise employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the classification of Work actually performed. 
In addition, any apprentice performing Work on the job site in excess of the ratio permitted under 



the registered program shall be paid not less than the applicable wage rate on the wage 
determination for the Work actually performed. Where a CONTRACTOR is performing 
construction on a project in a locality other than that in which its program is registered, the ratios 
and wage rates (expressed in percentages of the journeyman's hourly rate) specified in the 
CONTRACTOR's or sub-CONTRACTOR’s registered program shall be observed.  Every 
apprentice must be paid at not less than the rate specified in the registered program for the 
apprentice's level of progress, expressed as a percentage of the journeymen’s hourly rate specified 
in the applicable wage determination. Apprentices shall be paid fringe benefits in accordance with 
the provisions of the apprenticeship program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe benefits listed on the wage 
determination for the applicable classification. If the Administrator of the Wage and Hour Division 
of the U.S. Department of Labor determines that a different practice prevails for the applicable 
apprentice classification, fringes shall be paid in accordance with that determination. In the event 
the Bureau of Apprenticeship and Training, or a State Apprenticeship Agency recognized by the 
Bureau, withdraws approval of an apprenticeship program, the CONTRACTOR will no longer be 
permitted to utilize apprentices at less than the applicable predetermined rate for the Work 
performed until an acceptable program is approved. 

 
ii. Trainees - Except as provided in 29 C.F.R. 5.16, trainees will not be permitted to work at less than 

the predetermined rate for the Work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration. The ratio 
of trainees to journeymen on the job site shall not be greater than permitted under the plan approved 
by the Employment and Training Administration. Every trainee must be paid at not less than the 
rate specified in the approved program for the trainee's level of progress, expressed as a percentage 
of the journeyman hourly rate specified in the applicable wage determination. Trainees shall be 
paid fringe benefits in accordance with the provisions of the trainee program. If the trainee 
program does not mention fringe benefits, trainees shall be paid the full amount of fringe benefits 
listed on the wage determination unless the Administrator of the Wage and Hour Division 
determines that there is an apprenticeship program associated with the corresponding journeyman 
wage rate on the wage determination which provides for less than full fringe benefits for 
apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration shall be 
paid not less than the applicable wage rate on the wage determination for the classification of Work 
actually performed. In addition, any trainee performing Work on the job site in excess of the ratio 
permitted under the registered program shall be paid not less than the applicable wage rate on the 
wage determination for the Work actually performed. In the event the Employment and Training 
Administration withdraws approval of a training program, the CONTRACTOR will no longer be 
permitted to utilize trainees at less than the applicable predetermined rate for the Work 
performed until an acceptable program is approved. 

 
iii. Equal employment opportunity - The utilization of apprentices, trainees and journeymen under this 

part shall be in conformity with the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 C.F.R. part 30. 

 
33.6 Compliance with Copeland Act requirements. The CONTRACTOR shall comply with the 

requirements of 29 CFR part 3, which are incorporated by reference in the Contract. 
 
33.7 Subcontracts. The CONTRACTOR or sub-CONTRACTOR shall insert in any subcontracts the 

clauses contained in 29 C.F.R. 5.5(a)(1) through (10) and such other clauses as the Federal Transit 
Administration may by appropriate instructions require, and also a clause requiring the sub-
CONTRACTORS to include these clauses in any lower tier subcontracts. The prime 
CONTRACTOR shall be responsible for compliance by any sub-CONTRACTOR or lower-tier sub- 
CONTRACTOR with all the Contract clauses in 29 C.F.R. 5.5. 

 



33.8 Contract termination: debarment. A breach of the Contract clauses in 29 C.F.R. 5.5 may be grounds 
for termination of the Contract, and for debarment as a CONTRACTOR and a sub-CONTRACTOR 
as provided in 29 C.F.R. 5.12. 

 
33.9 Compliance with Davis - Bacon and Related Act requirements. All rulings and interpretations of the 

Davis - Bacon and Related Acts contained in 29 C.F.R. parts 1, 3, and 5 are herein incorporated by 
reference in the Contract. 

 
33.10 Disputes concerning labor standards. Disputes arising out of the labor standards provisions of the 

Contract shall not be subject to the general disputes clause of the Contract. Such disputes shall be 
resolved in accordance with the procedures of the Department of Labor set forth in 29 C.F.R. parts 
5, 6, and 7. Disputes within the meaning of this clause include disputes between the CONTRACTOR 
(or any of its sub-CONTRACTORS) and the Contracting agency, the U.S. Department of Labor, or 
the employees or their representatives. 

 
33.11 Certification of eligibility  

 
i. By entering into the Contract, the CONTRACTOR certifies that neither it (nor he or she) nor any 

person or firm who has an interest in the CONTRACTOR's firm is a person or firm ineligible to be 
awarded Government Contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 C.F.R. 
5.12(a)(1). 

 
ii. No part of the Contract shall be subcontracted to any person or firm ineligible for award of a 

Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 C.F.R. 5.12(a)(1). 
 

iii. The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 
 

 
33. COPELAND ANTI-KICKBACK ACT: 

33.1. Recipient and sub-recipient contracts must include a provision for compliance with the Copeland 
“Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 
CFR Part 3, “Contractors and Subcontractors on Public Building or Public Work Financed in Whole 
or in Part by Loans or Grants from the United States”). 
 

33.2. This requirement applies to all contracts for construction or repair work above $2,000 in situations 
where the Davis-Bacon Act also applies. It DOES NOT apply to the FEMA Public Assistance 
Program. 

 
33.3. Compliance 

 
33.3.1. CONSULTANT/CONTRACTOR/VENDOR shall comply with 18 U.S.C. § 874, 40 U.S.C. 

§ 3145, and the requirements of 29 C.F.R. pt. 3, which are incorporated by reference into the 
Contract. 

 
33.3.2. Subcontracts. The CONSULTANT/CONTRACTOR/VENDOR or subcontractor shall insert 

in any subcontracts the clause above and such other clauses as may by appropriate 
instructions require, and also a clause requiring the subcontractors to include these clauses 
in any lower-tier subcontracts. The prime CONSULTANT/CONTRACTOR/VENDOR shall 
be responsible for the compliance by any subcontractor or lower-tier subcontractor with all 
of these contract clauses. 

 
33.3.3. Breach. A breach of the contract clauses above may be grounds for termination of the 

contract, and for debarment as a contractor and subcontractor as provided in 29 C.F.R. § 
5.12.” 
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