Lee County Board Of County Commissioners Blue Sheet No. 20051746
Agenda Item Summary
1. ACTION REQUESTED/PURPOSE: Approve the Roadway Lighting System Maintenance Agreement with
the Florida Department of Transportation for US 41 from South of Lake Devonwood to South of Daniels. Also,
approve the Resolution authorizing the DOT Director to execute Agreement.

2. WHAT ACTION ACCOMPLISHES: This agreement establishes the commitment of Lec County to serve as |
the maintaining local agency for roadway lights on US 41 from South of Lake Devonwood to South of Danicls. i

3. MANAGEMENT RECOMMENDATION: Approve agreement.

4. Departmental Category: ;o équ 5. Meeting Date: m o0
6. Agenda: 7. Requirement/Purpose: (specify) | 8. Request Initiated:
X Consent Statute Commissioner
Administrative Ordinance Department Transportation
Appeals Admin. Code Division
Public X Other By: Scott M. Gilbertson
Walk-On

9. Background: The Florida Department of Transportation has agreed to construct or reconstruct a portion of the
lighting system located on US 41 from South of Lake Devonwood to South of Daniels Parkway. The Lee County
Department of Transportation will be responsible for maintenance and electricity costs of this facility, estimated to
cost 23,092 which is based on a possible 30% rate increase by FP&L. As the maintaining agency Lee County
Department of Transportation will include this project in the State Highway Lighting Maintenance, and
Compensation Agreement.

Funds are available in the following account string: PD5410417500.503450

10. Review for Scheduling:
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LEE COUNTY RESOLUTION NO.

A RESOLUTION AUTHORIZING LEE COUNTY TO ENTER
INTO A ROADWAY LIGHTING SYSTEM MAINTENANCE
AGREEMENT WITH THE FLORIDA DEPARTMENT OF
TRANSPORTATION

This is a Resolution of the Board of County Commissioners, Lee County, Florida, a
political subdivision of the State, authorizing the execution of a Roadway Lighting System
Maintenance Agreement with the Florida Department of Transportation. The Agreement is for
the adjustment, relocation and/or installation of a certain lighting system within the right-of-way
limits hereinafter described, and providing when this Resolution shall take effect.

WHEREAS, the State of Florida Department of Transportation has located and proposes
to construct or reconstruct a part of the Highway Lighting System located on State Road No. 45;

AND WHEREAS, the State of Florida Department of Transportation having requested the
County of Lee, Florida, to execute and deliver to the State of Florida Department of
Transportation a Joint Project Agreement for Highway Lighting, providing for joint responsibilities
of the Department and the County, and said request having been duly considered,

AND WHEREAS, the Board of County Commissioners hereby gives authorization for the
Director of the Department of Transportation to execute said Joint Project Agreement on behalf
of the County

NOW THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF LEE COUNTY, FLORIDA, that the Board of County Commissioners be
and they are hereby authorized and directed to make, execute and deliver to the State of Florida

Department of Transportation a Highway Lighting Agreement for the adjustment, relocation,
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and/or installation of a certain lighting system within the right-of-way limits of said State Road No.
45,

BE IT FURTHER RESOLVED that this Resolution be forwarded to the State of Florida
Department of Transportation at Tallahassee, Florida.

The foregoing Resolution was offered by Commissioner , who moved

its adoption. The motion was seconded by Commissioner and, being putto a

vote, the vote was as follows:
DOUGLAS ST. CERNY
BOB JANES
RAY JUDAH
TAMMY HALL

JOHN E. ALBION

DULY PASSED AND ADOPTED this day of , 2005.
ATTEST: BOARD OF COUNTY COMMISSIONERS
CHARLIE GREEN, CLERK OF LEE COUNTY, FLORIDA
By: By:

Deputy Clerk Chairman

APPROVED AS TO FORM:

By:

Office of County Attorney
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION Form No. 710-010-52

ROADWAY LIGHTING SYSTEM MAINTENANCE AGREEMENT Yon
Financial Project ID: 415572-1-52-01 Federal Project ID:
County: Lee State Road No.: 45

District Document No: 1

Utility Agency/Owner (UAQ): Lee County

THIS AGREEMENT, entered into this day of , year of . by and between the STATE
OF FLORIDA DEPARTMENT OF TRANSPORTATION, hereinafter referred to as the "FDOT@ and Lee County ,
hereinafter referred to as the "MAINTAINING AGENCY"

WITNESSETH:

WHEREAS, there exists or is about to be installed on the state highway system a lighting system more
particularly described in Exhibit A attached hereto, and by this reference made a part hereof, hereinafter referred to as
the Roadway Lighting System; and;

NOW, THEREFORE, in consideration of the premises and the mutual covenants contained herein, the FDOT
and the MAINTAINING AGENCY hereby agree as follows:

1. Maintenance of the Roadway Lighting System

a.

The MAINTAINING AGENCY shall, at its sole cost and expense, maintain the Roadway Lighting
System throughout its expected useful life.

In maintaining the Roadway Lighting System, the MAINTAINING AGENCY shall perform al! activities
hecessary to keep the Roadway Lighting System fully and properly functioning at all times for its normal
expected useful life in accordance with the original design thereof, whether necessitated by normal wear
and tear, accidental or intentional damage, or acts of nature. Said maintenance shall include, but shall
not be limited to, routine inspection and testing, preventative maintenance, emergency maintenance,
replacement of any component parts of the Roadway Lighting System (including the poles and any and
all other component parts installed as part of the Roadway Lighting System), and the locating of facilities
as may be necessary.

All maintenance shall be in accordance with the provisions of the following:
(1) Roadway and Roadside Maintenance Procedure, Topic No. 850-000-015;

(2}  Manual of Uniform Traffic Control Devices and Safe Procedures for Streets and Highway
Constructicn; and

(3)  All other applicable local, state or Federal laws, rules resolution, or ordinances and FDOT
procedures.

Operating Costs

In addition to the costs of maintaining the Roadway Lighting System, the MAINTAINING AGENCY shall be
responsible for all costs of operating the Roadway Lighting System, including, but not limited to, all costs of
electrical power consumed by the Roadway Lighting System and all other electrical charges.

Record Keeping
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION Form No. 710-010-52

ROADWAY LIGHTING SYSTEM MAINTENANCE AGREEMENT Yo

The MAINTAINING AGENCY shall keep records of all activities performed and costs expended pursuant to this
Agreement. The records shall be kept in such format as is approved by the FDOT. All such records shall be
deemed to be public records subject to the provisions of Chapter 119, Florida Statutes.

Default

In the event that the MAINTAINING AGENCY breaches any provision of this Agreement, then in addition to any
other remedies which are otherwise provided for in this Agreement, the FDOT may exercise one or more of the
following options, provided that at no time shall the FDOT be entitled to receive double recovery of damages:

a. Pursue a claim for damages suffered by the FDOT or the public.

b. Suspend the issuance of further permits to the MAINTAINING AGENCY for the placement of Facilities
on FDOT property if the breach is material and has not been cured within 60 days from written notice
thereof from FDOT until such time as the breach is cured.

c. Pursue any other remedies legally available.

d. Perform any work with its own forces or through contractors and seek repayment for the cost thereof
from the MAINTAINING AGENCY.

e. Require the MAINTAINING AGENCY to remove the Roadway Lighting System at the MAINTAINING
AGENCY’s scole cost and expense.

Indemnification
FOR GOVERNMENT MAINTAINING AGENCY:

To the extent provided by law, the MAINTAINING AGENCY shall indemnify, defend, and hold harmless the
FDOT and all of its officers, agents, and employees from any claim, loss, damage, cost, charge, or expense
arising out of any acts, action, efror, neglect, or omission by the MAINTAINING AGENCY, its agents,
employees, or contractors during the performance of the Agreement, whether direct or indirect, and whether to
any person or property to which FDOT or said parties may be subject, except that neither the MAINTAINING
AGENCY, its agents, employees, or contractors will be liable under this section for damages arising out of the
injury or damage to persons or property directly caused by or resulting from the negligence of the FDOT or any
of its officers, agents, or employees during the performance of this Agreement.

When the FDOT receives a notice of claim for damages that may have been caused by the MAINTAINING
AGENCY in the performance of services required under this Agreement, the FDOT willimmediately forward the
claim to the MAINTAINING AGENCY. The MAINTAINING AGENCY and the FDOT will evaluate the claim and
report their findings to each other within fourteen (14) working days and will jointly discuss options in defending
the claim. After reviewing the claim, the FDOT will determine whether to require the participation of the
MAINTAINING AGENCY in the defense of the claim or to require the MAINTAINING AGENCY to defend the
FDOT in such claim as described in this section. The FDOT’s failure to notify the MAINTAINING AGENCY of a
claim shall not release the MAINTAINING AGENCY from any of the requirements of this section. The FDOT
and the MAINTAINING AGENCY will pay their own costs for the evaluation, settlement negotiations, and trial, if
any. However, if only one party participates in the defense of the claim at trial, that party is responsible for all
costs.

FOR NON-GOVERNMENT MAINTAINING AGENCY:
The MAINTAINING AGENCY shall indemnify, defend, and hold harmless the FDOT and all of its officers,
agents, and employees from any ¢laim, loss, damage, cost, charge, or expense arising out of any acts, action,

error, neglect, or omission by the MAINTAINING AGENCY, its agents, employees, or contractors during the
performance of the Agreement, whether direct or indirect, and whether to any person or property to which FDOT
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION Form No. 710-010-52

ROADWAY LIGHTING SYSTEM MAINTENANCE AGREEMENT Rt

or said parties may be subject, except that neither the MAINTAINING AGENCY, its agents, employees, or
contractors will be liable under this section for damages arising out of the injury or damage to persons or
property directly caused by or resulting from the negligence of the FDOT or any of its officers, agents, or
employees during the performance of this Agreement.

The MAINTAINING AGENCY’s obligation to indemnify, defend, and pay for the defense or at the FDOT’s
option, to participate and associate with the FDOT in the defense and trial of any damage claim or suit and any
related settlement negotiations, shall arise within fourteen (14) days of receipt by the MAINTAINING AGENCY
of the FDOT's notice of claim for indemnification to the MAINTAINING AGENCY. The notice of claim for
indemnification shall be served by certified mail. The MAINTAINING AGENCY’s obligation to defend and
indemnify within fourteen (14) days of such notice shall not be excused because of the MAINTAINING
AGENCY'’s inability to evaluate liability or because the MAINTAINING AGENCY evaluates liability and
determines the MAINTAINING AGENCY is not liable or determines the FDOT is solely negligent. Only a final
adjudication or judgment finding the FDOT solely negligent shall excuse performance of this provision by the
MAINTAINING AGENCY. The MAINTAINING AGENCY shall pay all costs and fees related to this obligation
and its enforcement by the FDOT. The FDOT’s delay in notifying the MAINTAINING AGENCY of a claim shall
not release the MAINTAINING AGENCY of the above duty to defend.

Force Majeure

Neither the MAINTAINING AGENCY nor the FDOT shall be liable to the other for any failure to perform under
this Agreement to the extent such performance is prevented by an act of God, war, riots, natural catastrophe, or
other event beyond the control of the non-performing party and which could not have been avoided or overcome
by the exercise of due diligence; provided that the party claiming the excuse from performance has (a) promptly
notified the other party of the occurrence and its estimate duration, (b} promptly remedied or mitigated the effect
of the occurrence to the extent possible, and {c) resumed performance as soon as possible.

Miscellaneous

a. This Agreement constitutes the complete and final expression of the parties with respect to the subject
matter hereof and supersedes all prior agreements, understandings, or negotiations with respect thereto,
except that the parties understand and agree that the FDOT has manuals and written policies and
procedures which shall be applicable at the time of the Project and the relocation of the Facilities and
except that the MAINTAINING AGENCY and the FDOT may have entered into joint agreements for Utility
Work to be performed by FDOT’s highway contractor. To the extent that such a joint agreement exists,
this Agreement shall not apply to Facilities covered by the joint agreement. Copies of FDOT manuals,
policies, and procedures will be provided to the MAINTAINING AGENCY upon request.

b. This Agreement shall be governed by the laws of the State of Florida. Any provision hereof found to be
unlawful or unenforceable shall be severable and shall not affect the validity of the remaining provisions
hereof.

c. Timeis of the essence in the performance of all obligations under this Agreement.

d. All notices required pursuant to the terms herecf may be sent by first class United States Mail, facsimile
transmission, hand delivery, or express mail and shall be deemed to have been received by the end of five
business days from the proper sending thereof unless proof of prior actual receipt is provided. The
MAINTAINING AGENCY shall have a continuing obligation to notify each District of the FDOT of the
appropriate persons for notices to be sent pursuant to this Agreement. Unless otherwise notified in writing,
notices shall be sent to the following addresses:
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION Form No 7%0-010-52

ROADWAY LIGHTING SYSTEM MAINTENANCE AGREEMENT i

if to the MAINTAINING AGENCY:
Lee County- Public Works

5650 Enterprise Parkway

Fort Myers, Florida 33901

'f to the FDOT

District Utilities Administration

801 North Broadway

Bartow, Florida 33830

e. PUBLIC ENTITY CRIME INFORMATION STATEMENT: A person or affiliate who has been placed on the
convicted vendor list foliowing a conviction for a public entity crime may not submit a bid on a contract to
provide any goods or services to a public entity, may not submit a bid on a contract with a public entity for
the construction or repair of a public building or public work, may not submit bids on leases of real property
to a public entity, may not be awarded or perform work as a contractor, supplier, subcontractor, or
consultant under a contract with any public entity, and may not transact business with any public entity in
excess of the threshold amount provided in Section 287.017, Florida Statutes, for CATEGORY TWO for a
pericd of 36 months from the date of being placed on the convicted vendor list.

f.  An entity or affiliate who has been placed on the discriminatory vendor list may not submit a bid on a
contract to provide any goods or services to a public entity, may not submit a bid on a contract with a public
entity for the construction or repair of a public building or public work, may not submit bids on leases of real
property to a public entity, may not be awarded or perform weork as a contractor, supplier, subcontractor, or
consultant under a contract with any public entity, and may not transact business with any public entity.

Certification

This document is a printout of an FDOT form maintained in an electronic format and all revisions thereto by the
MAINTAINING AGENCY in the form of additions, deletions, or substitutions are reflected only in an Appendix
entitled Changes Te Form Document and no change is made in the text of the document itself. Hand notations
on affected portions of this document may refer to changes reflected in the above-named Appendix but are for
reference purposes only and do not change the terms of the document. By signing this document, the
MAINTAINING AGENCY hereby represents that no change has been made to the text of this document except
through the terms of the Appendix entitled Changes To Form Document.”

You MUST signify by selecting or checking which of the following applies:

[J No changes have been made to this Forms Document and no Appendix entitied “Changes to Form
Daocument” is attached.

[ No changes have been made to this Form Document, but changes are included on the attached Appendix
entitled "Changes to Form Document.”
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STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION Form No. 710-010-52

ROADWAY LIGHTING SYSTEM MAINTENANCE AGREEMENT v
IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective the day and year first
written.
MAINTAINING AGENCY DATE:

BY: {Signature)

(Typed Name: )

Recommend Approval by the District Utility Office DATE:

BY: (Signature)
(Typed Name; Walter L. Childs)

FDOT Legal Review

BY: (Signature} DATE:
District Counsel

STATE OF FLORIDA
DEPARTMENT OF TRANSPORTATION

BY: (Signature) DATE:

{Typed Name: Richard L. Combs)

Typed Title: Deputy Director of Transportation Development

FEDERAL HIGHWAY ADMINISTRATION (if applicable)

BY: DATE:

(Typed Name: )

{Typed Title: )
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