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3. MANAGEMENT RECOMMENDATION: Adopt the resolution.

1. ACTION REQUESTED/PURPOSE: Adopt a resolution approving a proposed interpretation of Lee Plan Objective 14. 2
and Policy 14.2.2, relating to interpretation and implementation of the Pine Island §10/910 rule.

2. WHY ACTION IS NECESSARY: The Board of County Commissioners must render the final decision as to the correct
interpretation of provisions of the Lee Plan. (Chapter X111, Lee Plan)
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9. Background:

Annotation Committee Majority Opinion
Annotation Committee Minority Opinion
Excerpt from the Lee Plan “Legislative Interpretations of the Plan”
Annotation Committee Support Documentation
Annotation Corrunittee Minutes
Draft Resolution to Adopt the Interpretation

The Board of County Commissioners reguested a legislative interpretation of the provisions of Policy 14.2.2. The
Comprehensive Plan Annotation Committee held two advertised public meetings, on February 2, and February 9 of 2006,
interested parties were allowed to participate via written comments, The committee offered both a majority and minority
opinion. The Local Planning Agency heard the matter at its February 27, 2006 meeting and voted 3 to 2 to accept the
minority opinion, with one [.LPA member absent and one position vacant.
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RESOLUTION 06-03-

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF
LEE COUNTY, FLORIDA WHICH ADOPTS AN INTERPRETATION OF
THE COMPREHENSIVE PLAN PERTAINING TO GREATER PINE
ISLAND CONCURRENCY.

WHEREAS, the Board of County Commissioners of Lee County, Florida adopted
a Comprehensive Plan known as the “Lee Plan” by Ordinance No. 89-02 which became
effective on March 1, 1989; and

WHEREAS, the Lee Plan provides for procedures for legislative interpretations
of the Plan as set forth in Chapter XlII, Section ¢; and

WHEREAS, a request for interpretation of Objective 14.2 and Policies 14.2.1 and
14.2.2 were considered by the Comprehensive Plan Annotations Committee; and

WHEREAS, the majority of the Annotation Committee recommended approval of
the proposed interpretation set forth herein; and

WHEREAS, on February 27, 2006, the Local Planning Agency reviewed the
proposed interpretation and recommended approval of the minority opinion; and

WHEREAS, the Board of County Commissioners has determined that the
Annotation Committee’s majority opinion regarding the proposed interpretation of the
Lee Plan is the correct interpretation to be applied to the effected provisions of the
Lee Plan.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF LEE COUNTY, FLORIDA, that:

Given the language of Lee Plan Objective 14.2 and Policies 14.2.1 and
14.2.2, the current County staff interpretation and implementation of those
provisions with regard to review and approval of development orders, as
described in the record of proceedings by the Annotations Committee, is
consistent with the intent and purpose of those policies and objectives.
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The foregoing resolution was adopted by the Lee County Board of County
Commissioners upon a motion made by and seconded by
and, upon being put to a vote, the result was as follows:

Robert P. Janes
Douglas R. St. Cerny
Ray Judah

Tammara Hall

John E. Albion

DONE AND ADOPTED this day of March 2006.

ATTEST: BOARD OF COUNTY COMMISSIONERS
CHARLIE GREEN, CLERK OF LEE COUNTY, FLORIDA
BY: BY:

Deputy Clerk Tammara Hall, Chairwoman

Approved as to form by:

Office of the County Attorney
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COMPREHENSIVE PLAN ANNOTATIONS COMMITTEE RECOMMENDATION

The Comprehensive Plan Annotations Committee met in public sessions on February
2™ and 9" 2006 to consider an annotation of Policy 14.2.2. and Objective 14.2.

QUESTION:;

Given the language of Lee Plan Objective 14.2 and Policies 14.2.1 and
14.2.2, is the current county staff interpretation and implementation of
these provisions with regard to review and approval of development
orders consistent with their intent and purpose.

MaJoRITY ANSWER: Yes

LEe PLAN LANGUAGE:

OBJECTIVE 14.2: ROAD IMPROVEMENTS. The county will continually monitor traffic
levels on Pine Island Road to insure that the sum ofthe current population plus development
on previously approved land plus new development approvals will not exceed the capacity
of existing and committed roadways between Pine Island and mainland Lee County.
{Amended by Ordinance No. 00-22)

POLICY 14.2.1: The minimum acceptable level-of-service standard for Pine
island Road between Burnt Store Road and Stringfellow Boulevard is hereby
established as LOS "D" on an annual average peak hour basis and LOS "E”
on a peak season, peak hour basis. This standard will be measured at the
county's permanent count station on Little Pine Island and using the
methodology described in the 1985 Highway Capacity Manual, Special
Report 209. (Amended by Ordinance No. 00-22)

POLICY 14.2.2: In order to recognize and give pricrity to the property rights
previously granted by Lee County for about 6,675 additional dwelling units,
the county will keep in force effective development regulations which
address growth on Pine Island and which implement measures to gradually
limit future development approvals. These regulations will reduce certain
types of approvals at established threshelds prior to the capacity of Pine
Island Road being reached, measured as follows at the permanent count
station on Little Pine Island at the western edge of Matlacha:

. When traffic on Pine Island Road reaches 810 peak hour, annual
average two-way trips, the regulations will restrict further rezonings
which would increase traffic on Pine Island Road through Matlacha.
These regulations shall provide reasonable exceptions for minor
rezonings on infill properties surrounded by development at similar
intensities and those with inconsequential or positive effects on
peak traffic flows through Matlacha, and may give preference to
rezonings for small enterprises that promole the nature and
heritage of Greater Pine Island.

. When traffic on Pine Island Road reaches 310 peak hour, annual
average two-way trips, the regulations will provide restrictions on



the further issuance of residential development orders (pursuant to
chapter 10 of the Land Develoment Code), or other measures to
maintain the adopted level of service, until improvements can be
made in accordance with this plan. The effect of these restrictions
on residential densities must not be more severe than restricting
densities to one-third of the maximum density otherwise allowed on
that property.

The 810 and 910 thresholds were based on 80% and 90% of level-of-
service “D" capacity calculated using the 1965 Highway Capacity Manual,
as documented in the 2001 Greater Pine Island Community Plan Update.
These development regulations may provide exceptions for legitimate
ongeing developments to protect previously approved densities for final
phases thathave a Chapter 177 plat or site-plan approval under Ordinance
86-36.

DIsScUsSSION:;

When interpreting a statute or ordinance it is necessary to start with the plain meaning of
the language. The plain meaning will control in any attempt to understand and apply the
ordinance. (Rollins v. Pizzarelli, 761 So. 2d 294, Fla. 2000) Clearly, the subject language
is not a model of clanty or simplicity since it has created much controversy which has led
to the need for this annotation. However, it is possible to determine some clear direction
and purpose in the language. In order to do this, it is necessary to understand some of the
rules that govern the writing of comprehensive plans.

In the context of a comprehensive plan under Florida Statutes, Goals, Objectives and
Policies have a specific purpose. Rule 9J-5 of the Florida Administrative Code specifies
this purpose as follows:

“‘Goal’ means the long-term end toward which programs or activities are ultimately directed.

“Objective” means a specific, measurable, intermediate end that is achievable and marks
progress toward a goal.

“Policy” means the way in which programs and activities are conducted to achieve an
identified goal.

Keeping in mind the above, it seems clear that the Objective and Policies recognize the
limited opportunities for improvement or expansion of vehicular access to Pine Island and
the existence of thousands of separate parcels or lots that are likely to be improved with
houses in the future thereby creating the need for close monitoring of future development
and creation of restrictions on future development in order not to overload the existing and
foreseeable road capacity to handle future traffic impacts. To accomplish this, Policy 14.2.1
clearly sets a level-of-service standard for Pine Island Road that is more strict than the
level-of-service standard adopted for other roads countywide; and, Policy 14.2.2 directs the
county to adopt regulations designed to maintain this higher level of service. Policy 14.2.2
also provides guidance and limitations for the regulations that must be adopted to



implement this portion of the Plan. Thus, it is clear that the Plan language is not self
implementing, but relies on the regulations to be adopted to carry out its purpose. Certainly
this assumes that the regulations that are ultimately adopted will be consistent with the
Plan.

Pursuant to the mandate of the Objective and Policies, the county did adopt Section 2-48
of the Land Development Code (LDC), on October 24, 1991 without negative comment,
that reads as follows:

Sec. 2-48. Greater Pine Island concurrency.

Concurrency com pliance for property located in Greater Pine Island, as identified on the
future land use map, will be determined in accordance with the level of service and
restrictions set forth in Lee Plan policies 14.2.1 and 14.2.2 to the extent the policies provide
additional restrictions that supplement other provisions of this article. These policies require
the following:

(1) The minimum acceptable level of service standard for Pine
Istand Road between Burnt Store Road and Stringfellow
Boulevard is level of service D on an annual average
peak-hour basis and level of service E on a peak-season
peak-hour basis using methodologies from the 1985
Highway Capacity Manual Special Report 209. This
standard will be measured at the county's permanent count
station on Little Pine Island.

(2) When traffic on Pine Island Road between Burnt Store
Road and Stringfellow Boulevard reaches 810 peak-hour
annual average two-way trips, rezonings that increase
traffic on Pine Island Road may not be granted. When
traffic on Pine Island Road between Burnt Store Road and
Stringfellow Boulevard reaches 910 peak-hour annual
average two-way trips, residential development orders
{(pursuant to chapter 10) will not be granted unless
measures to maintain the adopted level of service can be
included as a condition of the development order.

Pursuant to this section of the LDC, the staff determined that when the county’s
concurrency management report showed that the traffic on Pine Island Road reached the
specified 910 threshold, then all new residential development order applications anywhere
in Greater Pine Island would have to demonstrate that they meet both the county’s general
concurrency requirements and an additional test for theirimpacts on Pine Island Road with
regard to the stricter level-of-service standard specified in Policy 14.2.1.

For example: Normally, a project located along Stringfellow Boulevard would only have to
meet the county-wide standard traffic concurrency test on Stringfellow Boulevard at the
point where its traffic impacts that road. The “910 rule” as now implemented by the staff
would test this project for traffic concurrency based on the county-wide standard at the
same place on Stringfellow Boulevard and also on Pine Island Road at the point specified
in Policy 14.2.1 (under the higher standard also specified in Policy 14.2.1.) If the



development fails either test then the development order will be denied.

It is important to note that the staff uses the same methodology as used countywide for
both traffic concurrency tests, except for the use of the higher level-of-service standard as
specified in the Plan. This is because staff determined that there is nothing in the Plan
language that would mandate some different methodology, nor is there any specific
direction in the language as to how such a methodology is to be applied. This methodology
is described as follows:

Transportation concurrency analysis is performed on a project by project basis at time of
local development order review in order to determine whether there is sufficient available
capacity on the adjacent arterial or collector road network to accommodate new trips to be
generated by the project at the time that the impact will cccur. Development Services
maintains an estimate of the “existing” peak hour, peak season, peak direction traffic
volumes on each link of the arterial and collectorroad system that are reported on the Annual
Traffic Count Report published by Lee County DOT. The link by link existing traffic volumes,
the estimated volume for the current year, estimates of future volumes from approved
development orders and building permits and the maximum Level of Service (LEVEL-OF-
SERVICE) capacity volume for each link are accepted by the Board of County
Commissioners in the Annual Concurrency Management Inventory and Projection Report.
Once this report is accepted, the reported volumes and capacities become regulatory tools
in Concurrency evaluations performed for new projects.

Applicants fordevelopment order approval are required to submita Traffic Impact Statement
(TIS) for review by County staff. The TIS provides an estimate of both the annual average
daily and peak hour trips that the project will generate. The peak hour trips are calculated
for both the a.m. and p.m. peak hours; are further identified as to whether they are entering
trips or exiting trips and then distributed to the surrounding roadway network in order to
assess potential impacts and to determine if improvements to the system are required to
mitigate those impacts.

For purposes of concurrency evaluation, the 100" highest peak hour, peak season, peak
direction trip volume is calculated and then added to the "existing” traffic volume for the first
arterial or collector link to which the projectis contributing trips as reportedin the most recent
Concurrency Report. If the sum of these volumes does not cause the mandated Level of
Service (LEVEL-OF-SERVICE} capacity of the link to be exceeded, then a Certificate of
Concurrency will be issued which is valid for a period of 3 years from date of issue.

If the sum of the voclumes exceeds the LEVEL-OF-SERVICE standard for the link, then the
Concurrency Certificate cannot be issued unless:

1. The roadway link had been declared “constrained”, operates at LEVEL-OF-
SERVICE “F" and the volume to capacity ratio does not exceed 1.85, or

2. Improvements to the impacted roadway link are funded in either a Municipal,
County, or State Capital Improvement Program (CIP) within the first three (3) years
of the adopted CIP, or

3. The project's development intensity {(number of units or building square footage)
is reduced such that the Level of Service standard is not exceeded.

The principal arguments that have been made against the use of the county-wide



methodology are that the Plan language, especially in Objective 14.2, requires that the
county reserve capacity on Pine island Road for the future use of the existing 6,675 vacant
lots or parcels that could be built upon; and that the Plan language requires the staff to
deviate from the standard methodology by using the technique of cumulative counting of
the trips from pending or approved development orders (which also functions as a
reservation of capacity) so that the level-of-service standard for Pine Island Road (currently
1,130 trips) will not be exceeded by even one trip. There are several problems with these
arguments.

First: Neither the Plan language, nor the LDC language contain any reference to a
requirement to reserve road capacity for future units that may or may not ever be
constructed. The county has intentionally rejected the capacity reservation/cumulative
counting concept in its traffic concurrency system. Our experience has shown that many
projects are speculative and either never get built, or are not developed as originally
approved (typically with fewer units). Reserving capacity for such speculative projects
would penalize legitimate and perhaps needed projects that are ready to be constructed
by keeping them from being built or unfairly rewarding speculative developers by giving
them an opportunity to sell their development rights at exorbitant prices to developers who
are ready to build.

Second: If the language is interpreted to require a reservation of capacity for existing or
approved vacant parcels, this would have resulted in an immediate moratorium on all
development in Greater Pine Island in 1988 at the time the Plan language was adopted.
This result is not supported by the language of the Plan nor by the record from the
adoption hearing in 1988. The language in the Plan establishes thresholds for gradual
restriction of development and a higher level-of-service standard for traffic concurrency.
The staff has implemented this language in a manner consistent with the Plan.

Third: Even if the currently used non-cumulative methodology does resuitin a potential for
exceeding 1,130 trips on Pine Island Road, the actual number of additional trips will be
very low to negligible compared to the approximately 3,290 trips that would be added by
the 6,675 vacant existing parcels. Concurrency, as required by Florida law and
implemented in the Lee Plan, does recognize that there are certain pre-existing rights that
cannot be denied even if a particular level-of-service standard may be exceeded if these
rights are exercised. There is no practical way, short of widespread moratoriums, to avoid
this situation. Neither State law nor the Lee Plan contemplate stopping all development in
order to provide some type of preference for these pre-existing rights that may or may not
be exercised.

In summary, Policy 14.2.2, in the context of Objective 14.2 and the rest of the Plan, does
establish a higher standard of traffic concurrency for Greater Pine Island as well as gradual
thresholds for applying this standard. The County Commission has adopted appropriate
regulations in the LDC to implement the Policy and county staff have been and are
properly enforcing these regulations.



ATTACHMENTS:

Minority Report

David Loveland Handouts from 2/2/06 and 2/9/06

Management & Planning Committee 8/2/04 Agenda Form with attachments

Paul O'Connor Memo 2/1/06 to Annotations Committee

Paul O'Connor Handouts from 2/9/06

Paul O'Connor Memo 10/31/04 to Board of County Commissioners
Re: Implementation of the 810/910 Rule

Timothy Jones Memo 7/30/04 to Board of County Commissioners
Re: Pine Island Concurrency

Peter J. Eckenrode Handouts and Memo 2/2/06 to David Owen Re: Transportation
Concurrency Review

David Depew Handout 2/9/06

Power Point Slides copies of presentation by the Greater Pine Island Civic
Association, Inc. Entitled: The Pine Island Land Plan, Objective 14.2 and the
810/910 Rules

Copies of Letters and Emails from interested persons

Transcript of 10/7/1988 Board of County Commissioners Public Hearing



PINE ISLAND ANNOTATION

Question: Does the current staff interpretation and implementation of
Policy 14.2.2, specifically the “910” provision, comply with the legislative
intent of Goal 14, Objective 14.2, and Policy 14.2.2?

Minority Opinion: The current staff implementation with some
adjustments will comply with the goal, objective and policy referenced
above. These adjustments include cumulative counting of residential
development order traffic and restricting density to one-third the
maximum allowable.

Intent of “910 Rule”

Before answering the question about Policy 14.2.2, the intent of Goal 14 and Objective
14.2 must be examined. This has been an issue of concern for years. The Pine Island
community, through the Civic Association, prepared one of the very first Community
Plans in the county in the 1980s. One of the major issues at that time was hurricane
evacuation and the limited road capacity serving Pine Island Road as it affected both
daily travel and hurricane evacuation. Pine Island is accessed by a 2-lane arterial road
over several two-lane bridges (one of which is a drawbridge) and a causeway. Goal 14 of
the Lee Plan, states in part:

To manage future growth on and around Greater Pine Island so as to maintain
the island’s unique natural resources and character and to insure that island
residents and visitors have a reasonable opportunity to evacuate when a
hurricane strike is imminent. (Emphasis added)

Measures to determine whether Goal 14 is being achieved were provided in Objective
14.2, which states:

The county will continually monitor traffic levels on Pine Island Road to insure that
the sum of the current population plus development on previously approved land
plus new development approvals will not exceed the capacity of existing and
committed roadways between Pine Island and mainland Lee County. (Emphasis
added)

In practice, this monitoring has included all three components required by Objective 14.2:
1) continuous monitoring of traffic levels from the current population using a permanent
traffic counter in Matlacha; 2) a reanalysis approximately 5 years ago of the amount of
development on previously approved land that has yet to be built (6,675 vacant lots now,
down from 6,800 1n 1989), and 3) potential traffic from new development approvals,
which is tabulated by staff on a regular basis. The distinction is that staff does not use the
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cumulative totals of the traffic from new development approvals, as appears to be
intended by this objective.

Policy 14.2.2 further mentions giving “priority to the property rights previously granted
by Lee County for about 6,675 additional dwelling units”. To provide this priority,
measures to gradually limit future development approvals are to be implemented that
would reduce certain types of approvals at established thresholds prior to the capacity of
Pine Island Road being reached. These measures are commonly known as the “810” and
“910” rules. (The “810” rule is not the subject of this annotation and is only mentioned to
1lustrate that restrictions were contemplated by the County Commission to manage
growth. The 810 rule is now in place and enforced.)

The “910” rule of Policy 14.2.2 states:

When traffic on Pine Island Road reaches 910 peak hour, annual average two-way
trips, the regulations will provide restrictions on the further issuance of residential
development orders (pursuant to chapter 10 of the Land Development Code), or
other measures to maintain the adopted level of service, until improvements can be
made in accordance with this plan. The effect of these restrictions on residential
densities must not be more severe than restricting densities to one-third of the
maximum density otherwise allowed on that property.

When these provisions are interpreted as a whole, the intent is to restrict residential
development orders once the 910 traffic volume threshold has been reached, in an attempt
to “leave room™ for future traffic from the 6,675 vacant lots that will be built over time.
The wording of the policy does not say that the county must stop issuing development
orders (despite that being the general understanding for 17 years), but it does say that
restrictions are to be imposed “until (road) improvements can be made” and that the
restrictions cannot be more severe than reducing density to one-third the maximum
density otherwise allowed.

Through the settlement agreement with the state, DCA required that specific numbers
(810 and 910) be put into the plan in place of the originally proposed formula. The plain
language in the goal, objectives and policies never references the number “1130” (the
number supported by the majority opinion), it only references “910”. Deriving “1130”
requires one to interpret the 10 word phrase in Policy 14.2.2 “or other measures to
maintain the adopted level of service” as superior to the other phrases in the paragraph.
Additionally, if one were to interpret the phrase as superior, one would still need to go
back to a prior page, to interpret Policy 14.2.1 as meaning LOS D/E, and then perform
traffic calculations not contained anywhere in the Plan, to arrive at the “1130” number.
The use of “1130” is not supported by a complete reading of the plan, nor by its
legislative intent.
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Current Implementation of the “910 Rule”

Some adjustments to current practices are needed to properly review future residential
development orders in light of the wording and legislative intent of the Lee Plan.

The current procedure countywide is to analyze traffic impacts created by each proposed
development separately when reviewing the site plan (development order), as if no other
pending projects exist. The question here is whether the County Commission intended for
Pine Island to be treated differently, and whether residential development orders should
be considered separately, or cumulatively as suggested by Objective 14.2.

It is the minority opinion that the traffic impacts of projects should be counted
cumulatively now that the 910 level has been reached. To do otherwise is not logical in a
situation where roads cannot be widened as growth occurs. For example, assume that
Pine Island Road can accommodate 200 more trips before the capacity is reached. Under
the current system, one development that generates 201 trips would be denied, yet 5
separate projects each generating 199 trips (for a total of 995 trips) would all be
approved. This method is not supported by the Plan wording and cannot be attributed to
legislative intent.

Under the current system, building permits for the vacant platted lots will continue to be
issued, even when the Level of Service on Pine Island Road reaches LOS F. With no
restrictions on building permits for these vacant lots, no plans to build a new bridge to
Pine Island, and no substantive reduction of residential development orders, the Ptan
policies would essentially be meaningless.

A new sentence limiting the restrictions to one-third the maximum allowable density was
adopted by the County Commission in January 2003 and became effective on December
24, 2004. The minority opinion is that this one-third restriction is self-implementing.

Final Note
If the minority opinion is accepted, the County Commission may wish to decide whether
to give special consideration to pending development order applications that are complete

but are being held in abeyance pending the outcome of this annotation process, in the
interest of faimess.
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6. Where appropriate and necessary all administrative interpretations rendered by the designated
persons (or upon appeal, approved by the Board of County Commissioners) will be incorporated
into the Plan during the next amendment cycle. (Amended by Ordinance No. 94-30, 00-22)

c. Legislative Interpretations of the Plan

In order to apply the plan consistently and fairly, it will be necessary from time to time to interpret
provisions in the plan in a manner which insures that the legislative intent of the Board of County
Commissioners which adopted the plan be understood and applied by subsequent boards, county
employees, private property owners, and all other persons whose rights or work are affected by the plan.
When the plan is interpreted, it should be done in accordance with generally accepted rules of statutory
construction, based upon sound legal advice, and compiled in writing in a document which should be a
companion to the plan itself. These goals will be accomplished by the procedures which are set forth
below:

A. COMPREHENSIVE PLAN ANNOTATIONS COMMITTEE.

The Director of Community Development, the Planning Director, and the County Attorney will
together be empowered to sit as the Comprehensive Plan Annotations Committee. In each instance,
these persons may designate one or more subordinates to serve in their place, but only one vote may
be cast by or on behalf of each of the atorenamed ofticials. The purpose of the committee is to make
written recommendations to the Local Planning Agency in response to requests for interpretations of
specific provisions in the plan. If the committee cannot recommend an interpretation unanimously,
then both a majority and minority recommendation will be made to the Local Planning Agency.
Similarly, if the committee cannot reach a majority position with respect to an interpretation, then
each official will submit a separate recommendation to the Local Planning Agency. In accomplishing
its work, the committee will operate as follows:

1. Organization

The committee will meet regularly at such times and places as it may choose. lts meetings will
be either private or open to the public, or a combination thereof, as the committee chooses. The
committee will have total discretion in this matter. No public notices of its meetings will be
required. It may invite to its meetings such persons as it believes will best assist it in its work. It
is intended that the committee will function in an informal workshop atmosphere, with emphasis
to be placed on the timely production of concise, written recommendations to the Local Planning
Agency in response to requests for interpretations of specific provisions in the plan. The County
Attorney will be responsible for reducing the recommendations of the committee in writing,
unless he is in the minority, in which case the Planning Director will be responsible for reducing
the majority recommendation to writing. In every case, the Planning Director will be responsible
for delivering the recommendations to the Local Planning Agency on a timely basis as part of the
published agenda of the Local Planning Agency.

2. Requests for Interpretations
Requests for interpretations will be placed before the Comprehensive Plan Annotations

Committee by any one of its three members in response to a question raised by the Board of
County Commissioners, collectively or by any one commissioner, by any member of the county
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administration who is responsible for administering the plan, by the Local Planning Agency, by
the Lee County Hearing Examiner, or by any applicant for a type of development regulated by the
plan. In each case, the Planning Director will be responsible for reducing the questions to writing
and, to the extent possible, linking them to specific plan provisions which might affect the
answer.

(Amended by Ordinance No. 00-22)

B. Local Planning Agency

Upon receiving the recommendations from the Comprehensive Plan Annotations Committee, the
Local Planning Agency will review the same and forward them to the Board of County
Commissioners with such comments and recommendations of its own that the Local Planning
Agency believes to be appropriate. (Amended by Ordinance No. 00-22)

C. Board of County Commissioners

Upon receiving the recommendations of the Comprehensive Plan Annotations Committee, with such
other comments and recommendations as the Local Planning Agency submits with the committee's
recommendations, the Board of County Commissioners will render a final decision as to the correct
interpretation to be applied. This interpretation will be that which is adopted by absolute majority of
the Board of County Commissioners and, upon being reduced to a board resolution drafted by the
County Attorney in response to the board majority, it will be signed by the Chairman and recorded in
the county's Official Records. The Planning Director will be responsible for maintaining copies of all
such resclutions in a single document which will be appropriately indexed and provided to all persons
upon request. The document will be updated regularly and the latest version thereof furnished to all
persons requesting copies of the plan itself. {(Amended by Ordinance No. 00-22)

D. Legal Effect of Annotations

Any provision of the plan specifically construed in accordance with the foregoing procedures may not
be re-interpreted or modified except by a formal amendment of the plan itself. Once formally
adopted in accordance with these procedures, the annotation will have the force of locat law and all
persons will be placed on constructive notice of it. Any development orders issued in reliance on
legislative interpretations of this plan are subject to challenge under the provisions of Section
163.3215, Florida Statutes. (Amended by Ordinance No, 00-22)

d. Plan Amendment Procedures

This plan, including the Future Land Use Map, may be amended with such frequency as may be permitted
by applicable state statutes and in accordance with such administrative procedures as the Board of County
Commissioners may adopt.

Sections of this plan may be renumbered or relettered, and typographical errors which do not affect the
intent, may be authorized by the County Administrator, or his designee, without need of Public Hearing,
by filing a corrected copy of same with the Clerk of the Circuit Court.

{Amended by Ordinance No. 94-30)
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MINUTES REPORT
ANNOTATIONS COMMITTEE
THURSDAY, FEBRUARY 2, 2006

Committee Members Present:

David Owen, County Attorney

Mary Gibbs, Director, Community Development
Paul O'Connar, Director, Division of Planning

Lee County Government Representatives Present:
Peter Eckenrode, Director, Development Services

David LLoveland, Manager, Transportation & Planning, DOT
Timothy Jones, Chief Assistant County Attorney

Donna Marie Collins, Assistant County Attorney

Gerald Campbell, Public Safety

Debbie Carpenter, DCD Administrative Services, Recorder

Public Present

Matt Uhle Michael Caren
Phil Buchanan Sally Tapager
Mildred Schindier Bill Spikowski
Kami Corbett Kevin Greten
John Cauthen Tom Lehnert
Glen Roberts

INTRODUCTION

Mr. David Owen called the meeting of the Annotations Committee and its process on the
Pine island Plan to order at 2:05 p.m. on Feburary 2, 2006.The meeting was held in the
East Room, 2120 Main Street, Fort Myers, Florida. He stated that the meeting had been
duly advertised, a copy of the Affidavit of Publication had been given to the recording
secretary and the original copy was on file with the office of Public Resources and available
to anyone that wanted to view it.

Mr. Owen stated that the purpose of the meeting was to address a question that had arisen
over the past four to six months regarding implementation of certain parts of the Pine
Island portion of the Lee Plan. Following presentation to the Board by the Pine Island Civic
Association by one of its representatives on January 9, 2006, the board directed staff to
assemble an annotations committee, as provided for by the Comprehensive Plan, in order
to develop a written annotation on the policy subject to objection, for subsequent
transmittal to the Local Planning Agency (LPA) for its review and comment and then to the
Board of County Commissioners (BoCC) for their review and consideration. The BoCC is
the final arbiter with respect to any determinations of the LLee Plan and will make the final
decision following this process.

Mr. Owen stated that this was the first meeting and there would be a follow up meeting on
Thursday, February 9" for the purpose of addressing any unanswered issues, adding
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additional documents from staff and/or the public to the record, and finalizing the
discussions between the committee members for the purpose of determining the points
necessary to develop the written annotation. Subsequent to that, the annotation will be
written in draft form for the purpose of transmittal to the Local Planning Agency (LPA) for
review and comment at their meeting scheduled for February 27, 2006 and thereafter to
the BoCC for their review and consideration at their regular meeting in the board chambers
on Tuesday, March 14, 2006 at 9:30 a.m.

There was an introduction of committee members and staff present. Mr. David Owen,
County Attorney, Mary Gibbs, Director of Community Development and Paul O’Connor,
Director of the Division of Planning, present as members of the annotations committee.
Staff present to address the issues included Gerald Campbell from the Division of Public
Safety, Donna Marie Collins, Assistant County Attorney, Land Use Division, Mr. Tim Jones,
Chief Assistant County Attorney, Land Use Division, Mr. David Loveland, Manager,
Transportation and Planning of DOT and Mr. Peter Eckenrode, Director of Development
Services for the Department of Community Development.

Mr. Owen stated that he was knowledgeable about the Lee Plan but not the particulars with
respect to the Pine Island component. He had five distinct points that he wanted to
address prior to development of the written document:

1. A description of the policy 14.2.2. to be addressed by Mr. Tim Jones.

2. Adiscussion involving concurrency. Concurrency for the county in general, as
a result of the adoption of the Lee Plan, then specifically concurrency relative to
Pine Island and the application of Chapter 2 of the Land Development Code
where that concurrency is implemented pursuant to the Plan. To be addressed
by Mr. Jones, Mr. Eckenrode and Mr. Loveland.

3. Lee County DOT calculations for the 910 threshold to be addressed by Mr.
Loveland.

4. Discussion about development review with respect to Pine Island; a review of
the process, the applications, what was current, how many trips were left. (Mr.
Eckenrode)

5. Public safety considerations, primarily those issues that were raised through the
course of discussions going back to October of 2005 when there was a
workshop relative to hurricane evacuation and Pine Island Road, and those will
be addressed by Mr. Gerald Campbell.

Ms. Gibbs asked for clarification about when public input would be accepted. Ms. Collins
asked if there had been any formal submittal for consideration by the committee that had
been presented by the public. Mr. Owen stated that he had received e-mails and some
letters either by mail, electronically or hand delivered and that those written submittals were
designed to let those individuals who wished to participate, either in person at a meeting
or not, to send in their thoughts relative to the discussions of the committee. Those
documents will be appended to the final report of the annotation itself and will be
considered by the committee in the writing of the annotation. The cutoff for any writings
will be at the end of the second meeting, which would be on February 9" at approximately
4:00 p.m. or whenever the meeting concludes. Any written input received to date until the
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close of business of the committee on February 9", will be received, accepted and
considered by the committee and ultimately considered by the LPA and the BoCC.

Mr. Owen stated that meeting was an informal process as dictated by the Comprehensive
Plan. There would be no public input at either meeting. Public input can be given at the
LPA or the BoCC meetings.

Mr. Owen recognized Mr. Jones and asked that he review the policy of 14.2.2 and its
history and references.

Mr. Jones first acknowledged Mr. O’Connor's memo of October 31, 2005 addressed to the
Board of County Commissioners. Mr. Jones stated he planned to refer to it frequently. To
establish the context, Mr. Jones stated that as a result of the Growth Management Act of
1985, the land use controls and regulations, reviews and approvals, became a “top down”
process in the state of Florida. Locally that meant that the process first starts with the
Comprehensive Plan that typically sets a framework, in general or specifically, of the goais,
objectives and policies as designed in the Plan for growth and land development in the
county. From the comprehensive plan, land development regulations are developed to
implement the goals, objectives, and policies of the Plan itself and to govern the day-to-day
operation of development in the county. The Plan is generally designed to be an overall
set of philosophies, goals and guiding criteria. There may be instances however, where
there are specific statements, such as in the Pine Island portion or others, that specify
requirements (an example of which is height limitations on development) that cannot be
varied and essentially forbids any land development regulations that would change that
requirement. Inthis case, the policy being discussed is 14.2.2 and its subparagraphs, and
what is generally referred to as the 910 rule. Mr. Jones reviewed the policy in depth as
it related to Greater Pine Island and the policies specific to the island’s goal of maintaining
its unique natural resources and character and to ensure that island residents and visitors
have a reasonable opportunity to evacuate when a hurricane strike is imminent. The
objectives within that overall goal as outlined in 14.2.2, speak of road improvements and
specifically say that the County will continually monitor traffic levels on Pine Island Road
to “ensure that the sum of the current population, plus the development on previously
approved land, plus new development approvals will not exceed the capacity of existing
committed roadways between Pine Island and the mainland of the County” . Mr. Jones said
the introductory paragraph of 14.2.2 recognizes property rights previously granted by Lee
County for about 6,675 additional dwelling units and states that the County would keep in
force effective development regulations which would address growth on Pine Island and
which would implement measures that would gradually limit further development approvals
once certain thresholds were reached so that measures could be taken before road
capacity was reached. The 910 rule states that the threshold at which that must happen
is 910 peak hour, annual average two way trips and that restrictions must be made on
further issuance of residential development orders, (pursuant to Chapter 10 in the Land
Development Code) or other measures must be made to maintain the adopted level of
service untilimprovements can be made in accordance with the Plan. Mr. Jones stated that
during the last round of amendments to the Pine Island Plan, the following statement was
added: “the effect of these restrictions on residential densities must not be more severe
than restricting densities to one-third of the maximum density otherwise allowed on that
property”. Prior to the addition of that statement, the rule was that once a certain point
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was reached no further development orders would be issued for residential units. Mr.
Jones said it appeared that the addition of that statement was an effort to say that there
was nho longer an ultimate end of issuance of development orders but that one-third of what
the maximum density would otherwise be allowed. Mr. Jones reviewed other provisions
and compliance of the Lee Plan as it related to land use categories in Pine Island and
elsewhere in the county. He stated that the 810 rule which limits rezonings, was already
in effect and for all intents and purposes, had effected a severe limitation on rezonings on
Pine Island. He said that 14.2.2 states that once a certain threshold was met, measures
must be taken to limit development in such a way that the adopted capacity of the road
would not be exceeded. Mr. Jones stated that the adopted capacity for Pine Island Road
was defined in 14.2.1. and that 910 trips was not the adopted capacity but was the
threshold warning signal at which to start implementing the requirements of policy 14.2.2
as regards to the 910 rule.

Mr. Owen asked for a clarification of the 910 rule where it said “when the traffic on Pine
Island Road reaches 910, regulations will provide restrictions, or other measures to
maintain the adopted level of services untilimprovements can be made in accordance with
this plan”. Mr. Owen asked what improvements were being referred to? Was it that which
was referred to 14.2.3? Or were there other improvements that could be made in
accordance with the plan? He stated that if this were an absolute bar, he did not think that
the word “until” would be there. He noted that there were provisions that allowed for things
to take place, such as a reduction of densities in one form or another, and he was curious
as to what improvements could be made in accordance with the Plan. He said it looked like
there were fewer options now than what was considered several years before, but that they
were not insubstantial, such as calling for the construction of left turn [anes at intersections
of Matlacha and improvements to Burnt Store and Pine Island Roads. There was more
discussion about previous versions of 14.2.3 and the types of improvements then versus
now.

Mr. Jones stated that as part of the concurrency regulations, a traffic analysis has to be
submitted for review and checked on a link by link basis against the link of road that the
development would impact. [f the impact of the development exceeds the available
capacity, then staff looks at what improvements could be made to that roadway to
increase the capacity to accommodate that traffic. He said it could be done a couple of
ways. One was to look at the county’s capital improvement program to see if
improvements were planned for that link within certain guidelines and the other was
through the concurrency management process. He stated that the capital improvement
program and concurrency were inter-related because the Concurrency Management
Report forecasts areas of concerns which can be planned for in the capital improvement
program. Ifimprovements are already in the capital improvements program and they are
within a certain time frame, then they get to be counted in that development’s concurrency
evaluation. If the improvements are not within that time frame then a developer can
choose to wait until the improvements are done or could choose to finance the
improvements to the road. In answer to Mr. Owen’s question, Mr. Jones said there are
fewer options now for the types of improvements that can be made in order to maintain the
adopted level of service because some of those options such as 3 or 4 laning the road,
widening or putting in a new bridge, are simply no longer feasible.
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For the public’s benefit, Mr. Owen stated documents referred to here that will become part
of the basis for the annotation and included in the record and made available to anyone
wishing to read them. There will be a iog which will identify a series of older memoranda
as well as other documents and the clerk will be provided a copy of them as well.

Mr. Jones reviewed the Land Development regulations (LDC) that have been adopted by
the county specifically referred to in Chapter 2, article 2 which created the framework for
how concurrency works, how it would be tested, what certificates mean, what would be
issued; how it appears generally and the special provisions made with regards to Pine
Island. That special provision appears in Section 2-48 Greater Pine Island Concurrency
and it says that concurrency compliance with properties located in Greater Pine Island as
identified on the Future Land Use Map will be determined in accordance with the levei of
service and restrictions set forth in Lee Plan policies 14.2.1 and 14.2.2 to the extent the
policies provide additional restrictions that supplement other provisions of this article. Mr.
Jones said that it was important to note that this regulation recognizes that the Pine Island
plan, Section 14 of the Lee Plan and its objectives and policies, does in fact provide
additional restrictions with general concurrency policies contained in the Lee Plan. The
whole section pertains to all of unincorporated Lee County in terms of how concurrency will
be done. It then states that Pine Island may have additional regulations to be complied
with and tested for. The first is a minimum acceptable level of service standard on Pine
Istand Road between Burnt Store and Stringfellow Boulevard as a Level of Service (LOS)
D on an annual average peak hour basis; an LOS D on a peak season, peak hour basis
using methodologies from the1985 Highway Capacity Manual Special Report 209. Mr.
Jones stated that was significant because other properties in Lee County have a different
level of service standard. They are measured on the most recent highway capacity manual
and generally at a minimum acceptable level of service E, not D. So it establishes,
confirms and re-states that there is a special roadway capacity requirement on Pine Island
Road which is more restrictive than what applies to the rest of Lee County for concurrency
purposes. The second portion of that section states “When traffic on Pine Island Road
between Burnt Store and Stringfellow reaches 810 peak hour, annual average two way
trips, rezonings that increase traffic on Pine Island Road may not be granted.” Mr. Jones
stated that although this was related to the 810 rule, it was worth noting that this language
was somewhat more restrictive than what was in the policies and the plan but has clearly
been implemented. He stated that the language in the Plan provides that it will restrict
further rezonings which will increase traffic and that the concept follows through into the
910 rule which is addressed in this regulation by saying that when traffic on Pine Island
Road between Burnt Store Road and Stringfellow Boulevard reaches 910 peak hour,
annual average two way trips, residential development orders will, pursuant to Chapter 10,
not be granted. He stated that the language in the plan says it will provide “restrictions on
further issuance or other measures” to maintain the adopted level of service or that a
development order will not be granted uniess measures to maintain the adopted level of
service can be included as a condition of the development order. He went on to discuss
additional interpretations of the language in the Lee Pian that recognized that development
orders would not be issued unless it could be shown that measures to maintain the
adopted level of service capacity could be implemented. He reviewed specific language
in 14.2.3 about measuring capacity. Mr. Jones stated that the language was such that
there were things might be done and was not intended as ” a brick wall’. Mr. Jones went
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on to talk about Matlacha and the character of that area and how there were provisions in
the plan that allows us to maintain the character of what is now this “former” fishing village.

Mr. Owen asked Mr. Jones to comment on the transcript from the transmittal hearing in
1989 and provide the committee with any pertinent verbiage in that document. That
document will be part of the committee’s record.

Mr. Jones stated that when the issue was first raised in the summer of 2004, he reviewed
the public hearing records from November 7, 1988 which was when the board was
considering the Pine Island Plan as proposed by the Pine Island Civic Association. Mr.
Eugene Boyd was the speaker for the civic association at the time and Mr. Bill Spikowski
was the County’s principal administrative staff person in charge. Mr. Jones said that from
the transcript, it was clear that the 910 rule was not intended to mean that once 910 trips
were reached everything would stop - no more development orders issued. Based on the
language used in the transcript, it was intended to be a threshold for a gradual reduction
of development prior to reaching the full capacity of the road. Mr. Jones read from the
testimony of Mr. Boyd on Page 18 of the transcript, end of line 14 that said, “in light of this
there are only two ways that we could come up with in order to keep the density down
anywhere near what people were asking. One of these is complete prohibition of bonuses
on Pine Island and the other is a reduction of density when agricultural land is subdivided.
Anything else we could think of we feel imposes too much restriction on people’s property
rights”. On Page 21, starting at line 15, Mr. Boyd said “we will inevitably be accused of
wanting building moratorium no matter what | say and all | can say is this is not the goal
of any of us. We do not agree with Mr. Ciccarone’s often stated contention that
compliance of 8J5 (that is a reference to Florida Administrative Code 9.J.5.) has to lead
to building moratorium. We think we can get, that the county can have, a good plan which
does not lead to building moratorium and that which will meet the requirements of the state
growth management legislation”. Mr. Jones said that the whole objective was not written
to create a moratorium and was not the goal of the program. In the transcript beginning
at Page 109, the commissioners were discussing this issue with Mr. Spikowski and talked
about it being tied to the level of service, and on page 111 starting at line 11, Mr Spikowski
said “the law mandates you set a standard and the day you exceed it, you stop everything.
What you're trying to do is not do that and that’s the reason for 16.2.2 (which is currently
14.2.2) when we're getting close to that, instead of merely going along to the last day, we
are saying that we are going to be watching it and we are going to stop rezoning larger
tracts when we are getting close. That's a way that people who have existing lots, existing
development orders can go ahead and finish development rather than closing their eyes
to the problem”. And lastly on Page 114, the Board chairman asked the County Attorney’s
office to voice their opinion on policy 16.2.2 and Mr. Paul Chipok, the assistant county
attorney in attendance at the meeting said, starting at line 10 “ | would tend to agree with
Mr. Spikowski on that. That this serves more as an early warning system for the particular
facility and | see no problem with that.” In other words legally that it was an appropriate
thing to do. Mr. Jones felt that the county attorney at the time was confirming what Mr.
Spikowski had said in terms of it being an earfy warning system.

Ms. Gibbs asked for clarification concerning the comment on page 114, because it

appeared that they were talking about the 810 rule because earlier on that page it said
“when Pine Island reaches 80% of level of service D" . Mr. Jones confirmed that it did refer
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specifically to the 810 rule but that the language was the same with reference to the 910
rule. Mr. Jones said the board was asking for clarification, at no time were they told by Mr.
Boyd or anyone associated with the civic association or by the county staff, that what either
of those sections meant was that we would just stop issuing development orders. He said
the transcript does not even say that rezonings should be stopped - only that they would
be tapered off in order to avoid future problems.

Mr. O'Connor had also highlighted that area and had a question about the interpretation.
Mr. Jones stated that he had not listened to the actual tapes and that transcripts do not
always provide an intent of a speaker. Ms. Gibbs stated that she read that section as
being about the 810 rule, not the 910. Mr. Jones said that there might be tapes from that
time period and Mr. Owen suggested making an effort to locate the tapes to try get a
clearer understanding of the intent in this section.

Mr. Owen recognized Mr. Eckenrode and asked for an explanation of how concurrency in
the county works generally with respect to road function, and then to talk about the
concurrency for Pine Island with respect to the 810 and 910 rule. Mr. Eckenrode said the
concurrency process is done in accordance with procedures outlined both in the Lee Plan,
in the Land Development Code and are also described in some length in the annual
Concurrency Management Inventory Report. The analysis is always performed on a by-
project basis at the time that development order applications are submitted in order to
determine whether or not there is sufficient available capacity on the first arterial or
collector road to which a project is going to contribute traffic and that the link will be abie
to accommodate the traffic at the time when those impacts are going to occur. As part of
the preparation of the concurrency report, Development Services maintains a database
which contains the existing peak hour, peak season, peak direction traffic volumes on each
link of the arterial and collector system from information provided in the annual DOT traffic
count report. The database also maintains estimated volumes for the current year for
which the concurrency report is being adopted as well as projected future volumes where
development orders that are issued during that period are factored in. Mr. Eckenrode
stated that an important function of the concurrency management report was to provide
an in-depth planning tool, especially when development order trips are factored in, for the
capital improvement planning program when looking at road improvement needs and he
said the concurrency management report has done a good job of providing that function.
Many of the roadway improvements projected for County roads, were as a result of the
early warning from the Concurrency Management Report because it identified where
development activities would occur. He said that once the Board adopts the annual
Concurrency Management Report, which contains all of the volumes and projections, it
then becomes the basis for use as a regulatory tool in the application of concurrency
reviews on a project-by-project basis. When applicants apply for a development order they
are required to supply a traffic impact statement (TIS} and that TIS provides an estimate
of the number of trips, both daily trips as well as peak hour trips that the project is projected
to generate. Mr. Eckenrode gave an explanation of the components of the TIS and what
the review entails and said that for purposes of concurrency evaluation, the peak hour
numbers that are given in the TIS on a project-by-project basis, are converted over into the
100™ highest, peak hour, peak season, peak direction trip volume.
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Mr. Owen asked how the standard concurrency approach is enhanced by Pine Island
component of the Lee Plan with respect to their concurrency approach. Mr. Eckenrode
explained that the peak hour trips are those that will have the greatest impact on a road,
in other words worst case scenario. Mr. Loveland stated that the policies of the Lee Plan
set the level of service standard for the major roads in Lee County and those standards are
defined as peak season, peak hour, peak direction. For most roads, the county uses a
level of service standard E which is a relatively low standard. Mr. Loveland went on to
discuss the different conversion methods, how traffic counts are collected and reported and
talked about the 100™ highest hour that Mr. Eckenrode referenced and said that is a state
standard. It assumes of all the peak hours that are measured for a road for a whole year
on average, that the 100™ highest number (and there are 99 higher) is a representative
value of a peak hour in the peak season. Ms. Gibbs asked why the 100" hour was used
and Mr. Loveland stated that it was a generally accepted practice throughout the state and
what most local governments use. Ms. Gibbs asked for an explanation of peak direction.
Mr. Loveland stated thatin a peak hour there is usually some kind of directional split where
the traffic is heavier in one direction than another. The Comp Plan directs that the 100th
highest hour be used to measure the peak season and peak hour conditions. That is what
is reflected in the concurrency report and roadway conditions are measured against those
standards.

Mr. Owen asked for clarification about a development coming in, that “they have to get
above that notunder it". In other words the TIS has to report what contribution their project
will have for the 100" highest peak hour peak direction, and Mr. Owen understood that if
that took the road below level of service E then things would have to be done to fix the
problem and Mr. Loveland confirmed that was correct.

Ms. Gibbs asked whether this discussion was about Pine Island or all of Lee County and
Mr. Eckenrode stated that this was applicable to Lee County in general. County-wide then,
she asked how a TIS would be reviewed when a development order was submitted and
what information was transferred into the Concurrency Report. Mr. Eckenrode stated that
there were several different volumes reported in the TIS.  Mr. Eckenrode stated that it
was the 100" highest peak hour, peak season, peak direction valume that would be used
as the count. The 100" highest peak hour peak season peak direction volume is going to
be determined for each project individually as it comes in and there is a methodology used
to do that. That volume is reported as shown in the tables at the end of the concurrency
report. He went on to explain how the volumes are reported in the Concurrency
Management Report and how those numbers are evaluated against a certain level of
service as reported for each link in the Concurrency Management Report. He reviewed
some of the options available in the event that the numbers exceed the stated capacity.
Options would be to reduce the development intensity parameters so that the number of
trips drop below (on a project-by-project basis) the Level of Service E capacity, or
determine if the project is occurring on a link where improvements to increase the capacity
on that link are included for construction within the first three years of the five year capital
improvement plan. There would also be the choice for a developer contributed
improvement to that road as a site related improvement rather than wait until the County
does the improvement,
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Mr. O'Connor had a question about the Concurrency Report. He said the number that the
TIS generates, what is called in the Concurrency Management Report and as noted in last
year's report the 2004 100" highest hour, is added to the existing volume that was counted
in the last DOT count. Mr. O’Connor asked how building permits issued would be applied.
First, Mr. Eckenrode explained that the 2004 100" highest hour volume is the “existing
volume” and whenever that term is used, either in the Concurrency Management Report
or in Lee Plan policy 3.3, that is what “existing volume” represents. Other information
reported in the annual Concurrency Management Report (as shown in the last report) the
column entitied “Estimated 2005 100™ highest hour volume” is the existing volume plus
approved building permits (not development orders). He said that building permits are a
gooed indicator that something has converted from a development order. The development
order volume is reflected in the last column which is the “Forecast Future Volume™ and is
the sum of existing volume (again from the 2004 100™ highest existing column ) plus
approved development orders - which may or may not ever be built. Ms. Collins asked and
Mr. Eckenrode confirmed that those numbers are reset every year. Once a certificate of
occupancy is issued for a building permit, a trip will come off of the Estimated 2005 column
and will be reported in 2006 as one less because it will be assumed that the trip will show
up in the traffic count and therefore be reflected in the existing volume. The forecast future
volume consists of existing trips plus trips from approved development orders. Mr. Jones
commented that this generalized process is all specified in the comprehensive plan. The
methodoiogy comes from the comp plan and has been done that way since approximately
1989 at the time that concurrency management came into being. Ms. Collins asked what
links the volumes were being checked against. Mr. Eckenrode stated that for Lee County
generally, the volumes are checked against the “first collector or arterial link that the project
will contribute traffic to”. Large projects located directly on an arterial or collector link, may
affect more than one link, but only the first link is examined. That is the link-by-link
concurrency base,

Mr. Loveland said there had been a different reporting system from 1990 to 2000 but that
the numbers were still reported on a link-by-link basis. Mr. Eckenrode said that reporting
in this way helped to be able to accurately plan where roadway improvements were going
to be needed on a link-by-link basis and Mr. Loveland stated that when putting together
the county's five year capital improvement program this forecast volume - which shows a
projected condition that may ultimately be failing, is a primary input and a key planning tool
for adding roadways to the capital improvement program. Mr. Owen asked that Mr.
Loveland provide further written explanation and he said that he would do so.

Mr. Jones asked Mr. Eckenrode how a development a mile south of Pine Island Center,
would be tested for concurrency, absent the 910 rule. Mr. Eckenrode stated that
development order review on Pine Island would be treated the same way as it was being
done everywhere else in Lee County “ i.e.; that we would be looking at the Stringfellow
Road link only”. To clarify, Mr. Jones stated that the review would include trips that the
project put on Stringfellow Road, not the trips put on Pine Island and Mr. Eckenrode said
that was correct. Mr. Eckenrode said that since September 2004, the date the Board
adopted the Concurrency Management Report that stated that the 910 volume had been
exceeded, all development orders within the Pine Island Planning Community had been
reviewed not only for impact to the link to which they directly contribute trips, i.e.
Stringfellow if the project was located on Stringfellow, but reviewed also for impacts that
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would contribute to the Pine Island link between Stringfellow and Burnt Store, as well (in
other words a dual review). Mr. Jones and Mr. Eckenrode talked about those
circumstances where it might be possible that a development would pass concurrency on
Stringfellow but not pass it when tested on Pine Island and there was further discussion
about available capacities and how it applied specifically to Pine Island, the dual review
and the 910 rule. Ms. Collins asked how long the dual review of concurrency has been
done. Mr. Eckenrode stated that he had sent a memorandum to engineers and
consultants and posted a notice in the Community Development newsletter on October 1,
2004. Therefore, anything submitted since September 14, 2004, the date on which the
board adopted the Concurrency Report that showed the 910 volume exceeded, every
development order submitted since that time has been reviewed on that dual basis. Trips
are applied not only to Stringfellow Road but also to Pine Island Road. Ms. Gibbs asked
how many development orders had been issued since that date in September. Mr.
Eckenrode stated that a total of six (6) residential development orders had been approved
since that date for a total of 101 trips. Those trips are based on the annual average peak
hour two way trips and the total number of units applicable to the 101 trips was 105.

Mr. O’Connor asked Mr. Eckenrode about the second measure for Pine Island Road and
the fact that it was a different methodology. Mr. Eckenrode clarified that two reviews were
being done, one because it was necessary to track how many trips that particular project
was going to contribute to the initial link and that was based on the 100" highest peak hour
so that the tables could be kept updated for future planning purposes; then a different
volume is used when measuring trips contributing to Pine Island Road as mandated under
the Plan and which is based on average annual peak hour two way volume.

Mr. Owen asked Mr. Loveland to discuss the calculations for the 910 thresholds, and
because there had been discussion about the numbers 910 and 1130, review how that
was calculated.

Mr. Loveland said that as Mr. Eckenrode had stated, the measures for Pine Island were
slightly different than what is done for the rest of the county. For the rest of the county
peak season, peak hour, peak direction condition is used, for Pine Island based on the
810/910 calculation and the level of service reference in 14.1.1, it refers to annual average
peak hour; instead of peak season, it is annual average but still peak hour. The level of
service standard itself does not specify whether it is two way or peak direction, but the
assumption is that it is two way for our calculations because the original 810/910
calculations were based on two way traffic conditions. Mr. Loveland talked about the
annual average daily traffic counts and how conversions are done to adjust the numbers
to be either annual average peak hour conditions or 100" highest hour type. Mr. Loveland
said that as Mr. Eckenrode mentioned, the 310 threshold was officially recognized as being
exceeded with the adoption of the September 2004 Annual Concurrency Report and Mr.
Loveland had prepared a table that listed the results from the last five concurrency reports
and explained that it reported what comes out of the concurrency report, both on the
standard approach for all of the other county roads and then the unique Pine Island
situation which involves how that existing volume relates to both the 810/910 threshold

and then as referred to in Policy 14.2.2. He went on to review the specifics of the policy
and to discuss the methods used to measure level of service. The policy refers to
calculating the level of service using the methods from the 1985 Highway Capacity Manual.
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Mr. Loveland said the Highway Capacity Manual as published by the Transportation
Research Board, is the professionally recognized means for calculating a roadway capacity
and that the 2002 Highway Capacity Manual is the latest version. He explained that there
was another term for capacity know as maximum service volume. For each road,
conditions are measures on a letter grade basis of A thru F with A being good and F being
bad. The maximum service volume or capacity for each of those grades has been
calcutated and when comparing traffic to that, when the service volume is exceeded then
the level goes down. In other words when you pass the maximum service volume for a
LOS “C”, then the condition becomes “D". He talked about the different calculations and
how conditions vary. FDOT provides the software to calculate those maximum service
volumes based on the methods from the Highway Capacity Manual. The software is
updated periodically and the updates can change the results. The software comes in three
modules - one for freeway type facilities not used here; one for signalized arterials and
then one for uninterrupted types of facilities which is called High Plan. The High Plan is
what is actually used for the Pine Isiand situation because the whole segment from Burnt
Store Road to Stringfellow, a 5-1/2 mile section, is measured and treated as one segment,
and there is an uninterrupted flow condition until the end and no signals in the middle.
That software relies on the specific roadway conditions such as number of through lanes,
medians, separate left turn lanes, the posted and freeflow speeds on the roadway, what
percentage of no passing zones are on the link, all those are factored into that capacity
calculation in the software. The service volumes are calculated at the various levels of
service for all the major roadways in Lee County, except I-75, using Lee County-specific
inputs, Mr. Loveland said that the policy limitations says specifically to use the ‘85 version
ofthe Highway Capacity Manual. He said the latest version of FDOT software that was run
was on the ‘85 Capacity Manual methods was back in 1999 and that software was no
longer available. Mr. Loveland provided a memo entitled “Source of 1130 Capacity
Calculation for Pine Island Road between Burnt Store Road and Stringfellow Boulevard”
which summarized in buliet points the general information, along with the input calculation
table from April 1999. That was where the 1130 came from. The1130 represented the
LOS D twoway, peak hour capacity as last calculated using the methods based on the 85
Highway Capacity Manual, done in 1999. The 85 Manual will be used until the policy
reference is changed. Ms. Gibbs said that when she did the calculations for the 80% and
90%, it was different than the 1130. Mr. Loveland stated that figures noted as 80% and
90% of the LOS D capacity were calculated back in 1989, so that capacity calculation was
a different number than it was in 1999. 1999 was the last time it was done using the 85
Highway Capacity Methods. Ms. Gibbs said she had seen a reference to a “65" Manual
and Mr. Loveland stated that the 1989 calculation, back when 80% of the LOS D became
810 and 90% of LOS D became 910 was based on the 1965 Highway Capacity. He said
between 1989 and 1999 the methods used were based on the 65 Highway Capacity
Manual that were subsequently changed to the 85 Highway Capacity Manual.

Mr. Owen asked if the reference to the 65 Highway Capacity Manual in 14.2.2 in the last
paragraph was a correct statement? Mr. Owen thought that it was a typographical error.
Mr. Loveland stated that the reference to the 65 Highway Manual was correct because it
was a historical summary of where the 810 and 910 came from. Mr. O’Connor asked if
the 85 manual was available in 1988 or 1989 and wondered by the Pine Island Study had
the 2 different references. Mr. Loveland stated that there was alag between the time when
the 85 capacity manual was published and when it actually came out and then a further
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delay waiting for FDOT to create the software with those methods that could be used for
capacity calculations.

Mr. Jones asked for confirmation that the 810/ 910 threshold numbers were determined
by using the 65 Highway Capacity Manual in 1989 and they represented 80% and 90% of
that LOS D in 1989. The traffic, ultimately the maximum service volume, as defined for
Pine Island Road, was based on the 85 Capacity Manual LOS D and that is what is in
14.2.1. so he said the trigger (a threshold) is based on a different manual than the actual
capacity on which the road is based. Mr. Loveland said he had asked the board through
the plan amendment process if they were interested in changing those 810/910 thresholds
because they were based on an older manual and they indicated that they wanted to treat
those numbers as absolute regardless of the basis for their calculation. Withoutthe benefit
of a calculator, Mr. Jones had done a written calculation which showed that 90% of the
1130 would be 1017. That would mean that the 910 number was actually less than 90%
of 1130. So Mr. Jones said he thought the 910 was a trigger point or threshold before you
get to the 90%.

Mr. Owen asked Mr. Eckenrode - “where are we today?” Mr. Eckenrode stated that the
numbers reported in the last Concurrency Management Report published in June 2005
showed the annual average peak hour two way volume at 938 trips. Since the last
Concurrency Management was published several development orders have been issued
and will show, based on where we are right now, that the future forecast volume, if we were
to stay with the 938, would be at 1039 trips. Thus taking the 938 trips as reported in the
last Concurrency Management Report, adding the 101 trips that have been added with new
development orders to date equals 1039. Ms. Collins wanted to confirm that this was the
number in the “Future Forecast Column” and Mr. Eckenrode said that was correct. Mr.
Eckenrode stated that as Mr. Loveland reported in his handout, based upon the converted
volumes for 2005, the number will be down slightly and so it looks like the number for
existing volume will be reflected at 921. Ms. Gibbs asked for a clarification of that and
wanted to know where that information came from. Mr. Loveland said he had obtained the
2005 traffic count from the permanent count station on Little Pine Island. Even though
those numbers have not been published yet, he obtained the 2005 traffic count so that they
could be included in the table for information purposes. It will not be a part of the
regulatory standard until it becomes a part of the adopted Concurrency Management
Report but based on that data, the 2005 count actually went down slightly. Ms. Gibbs
asked if there was a specific reason - possibly hurricane related, but Mr. Loveland didn’t
know. He said that there is some volatility of the traffic counts and that from year to year
they go up or down slightly, and there are changes in the conversion factors as they are
converted to 100" high hour and peak direction that can also vary from year to year and
end up with the numbers slightly different. His other comment was that he would not
recommend that growth management regulations be tied to capacity calculations, but that
was how it was done now.

Mr. Owen asked Mr. Eckenrode about the numbers and what it all meant. Mr. Eckenrode
said that there were some development orders in the pipeline that were edging us closer
to those numbers. He said there had not yet been any building permits issued on those
new development orders. Mr. Owen asked if those DO’s were in the “forecast” column
and Mr. Eckenrode confirmed that they were. He said that the forecast also included
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commercial trips from commercial development orders not just residential, and that was
why the number was 1037. Ms. Gibbs asked for clarification because the total she had
was 1039 and how could adding commercial make the total less? Mr. Eckenrode said that
the 1037 was based on a traffic count of 921 which is the newest count number, versus
the 938 which was the last published number, and the difference between them would be
the commercial number. Ms. Gibbs asked how many trips then would be left using the
921 and he said there would be 219 left. Using the current process, any project with more
than 219 trips would not be approved unless they were scaled back. Any development
order with up to 219 trips could be approved under the process currently in place. Mr.
Eckenrode said that two projects of 218 trips could come in and get approved based on
the current methodology and that there was no cumulative count; it was done on a project-
by-project basis. If a particular project did not contribute enough trips on its own to cause
the level of service capacity to be exceeded, the development order would be issued. Ms.
Collins asked if that was a county-wide application and Mr. Eckenrode confirmed that was
how it was done everywhere. Ms. Collins stated that she understood that in Pine Island,
we were testing that standard in two locations. Mr. Eckenrode stated a project could
contribute 220 trips if it accesses Stringfellow Boulevard and could be approved absent the
910 rule but because it contributed 220 to Pine Island Road it would not be approved, or
the development would be required to reduce the intensity to be sure that the level of
service capacity was not exceeded. Mr. Jones stated that on the other hand, a
development that put 220 on Stringfellow might not put 220 on Pine Island because there
could be a certain number of trips that when distributed would be going to either end of the
island and not out. Mr. Jones said that the TIS could uitimately determine that second
point (where vehicles are going) and that the volumes reported for Pine Island Road for
projects that access Stringfellow, could account for less Pine Island trips because they
were going to be internal capture (in other words going to a destination on island that
doesn't affect that link) or they are going to Bokeelia or to St. James City. The method
being used for Pine Island is what is used for any development on Greater Pine Island
including Matlacha. Mr. Jones said that there is a restriction on development on Pine
Island that is more significant than the concurrency testing method for the rest of the
county. Mr. Jones asked if Mr. Eckenrode would characterize that as a significant
restriction due to the additional testing for