Lee County Board Of County Commissioners  Blue Sheet No.
Agenda Item Summary 20070345

1. ACTION REQUESTED/PURPOSE: Approve and execute a lease agreement between Lee County and
the Royal Palm Sailing Club (d/b/a The Edison Sailing Center). The Edison Sailing Center provides a community
sailing program. The Edison Sailing Center has a desire to participate in the County’s Blueway Project
and also a desire to construct a new floating dock and dredge for shoreline improvements at an estimated
cost of $333,224. The Edison Sailing Center has secured $167,112 toward the floating dock project from
West Coast Island Navigation District (WCIND). Lee County Parks and Recreation has already funded
and secured the permits from the Department of Environmental Protection and the Army Corps of
Engineers. Lee County Parks and Recreation further desires to assist with the floating dock project; which
will provide continuous linkage County’s Blueway Project, by providing $135,000. The funding has been
approved in the FY 06/07 Capital Improvement Program.

2. FUNDING SOURCE: Fund — Regional Park Impact Fees and Capital Project — Royal Palm Sailing
Center

3. WHAT ACTION ACCOMPLISHES:

Provides a continuous link for the County’s Blueway Project and provides the community with public
access for recreation and alternative modes of transportation

4. MANAGEMENT RECOMMENDATION: Approve

5. Departmental Category: L‘_l 6. Meeting Date: 03-20.01
7. Agenda: 8. Requirement/Purpose: (specify) | 9. Request Initiated:
X Consent Statute Commissioner
Administrative Ordinance Department Parks and
L Recreation
__ Appeals Admin. Code Division
| Public X Other By: John Yaxbrough
Walk-On 1 O

10. Background: The Royal Palm Sailing Club (d/b/a The Edison Sailing Center) entered into E(Q
agreement with the City of Fort Myers in October 2004 to lease property to provide a community sailing
program. The Edison Sailing Center has expressed interest and has secured partial funding for floating
docks which would be vital for linking the County’s Blueway Project. Lee County Parks and Recreation
is responsible for the County’s BlueWay project which is designed to provide linear corridors on water to
provide public access for recreation or alternative modes of transportation. The Blueway Project requires
docking facilities for use by the community participating in kayaking and other recreational uses.

Funding is available in business unit 20202118700
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AGREEMENT BETWEEN LEE COUNTY AND
ROYAL PALM SAILING CLUB
(d/b/a THE EDISON SAILING CENTER)

THIS AGREEMENT is by and between LEE COUNTY, a political subdivision and
Charter County of the State of Florida ("County") and Royal Palm Sailing Club (d/b/a The
Edison Sailing Center) (“Center”), a not-for-profit agency, entered into this day of
, 2007.

WHEREAS, the Center leases land from the City of Fort Myers located at 2006
West First Street, Fort Myers, Florida 33901; and

WHEREAS, the Center provides floating docks for use by the public for community
sailing, marine education and other anciliary activities; and

WHEREAS, the Center’s lease with the City of Fort Myers permits the construction
of floating docks; and

WHEREAS, Lee County is responsible for the County’s Blueway Project; and

WHEREAS, the purpose of the County’s Blueway Project is to provide linear
corridors on water to provide public access for recreation or alternative modes of
transportation; and

WHEREAS, the Blueway Project requires docking facilities for use by citizens
participating in kayaking and other recreational uses; and

WHEREAS, the Center has a deep and sincere desire to participate in the
facilitation of Lee County’s Blueway Project; and

WHEREAS, an increased public use and expansion of the floating dock facilities at
the Center have rendered the existing floating docks inadequate; and

WHEREAS, the Center desires to construct approximately one thousand seven
hundred (1,700) square feet of new floating docks and dredge for shoreline improvements
at an estimated cost of Three Hundred Thirty Four Thousand Two Hundred Twenty Four
Dollars ($334,224).

WHEREAS, the West Coast Island Navigation District (WCIND) has committed to

fund One Hundred Sixty Seven Thousand One Hundred Twelve Dollars ($167,112) toward
the floating docks project (“The Project”); and
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WHEREAS, the County wishes to also assist the Center, particularly by funding the
Center’s Youth Sailing Program One Hundred Thirty Five Thousand Dollars ($135,000)
which has been budgeted for FY06/07 toward the Project so that the floating docks and
shoreline improvements may be used as part of the County’s Blueway Project; and

WHEREAS, the Center wishes to accept the County’s funds as the result of a cost
affective partnership with the County; and

WHEREAS, the Lee County Board of County Commissioners finds that this
Agreement and this Project shall serve a public purpose.

NOW, THEREFORE, the parties agree as follows:

1. The City of Fort Myers Lease Agreement with Center authorizes the
construction of floating docks (See Exhibit “A” attached hereto an incorporated by
reference).

2. The Center has requested funding assistance from Lee County.
) The Center shall obtain all necessary permits for the project.

4. The County has already funded Twenty Five Thousand Dollars ($25,000) to
the Center’s Youth Sailing Program in FY04 toward the permitting process and the Center
has already obtained permits from The Department of Environmental Protection and the
Army Corps of Engineers. Copies of these permits are attached as Exhibit “C” and are
incorporated by reference.

5. The Center will provide all construction services and materials associated
with the Project. The scope of the Project and length of the Project are set forth in Exhibit
“B” as attached hereto and incorporated by reference.

6. The Center shall follow all applicable Federal, State and local laws applicable
to this Agreement and the Project.

7. The County has had no involvement with the Center selection of construction
services for this Project and will not be responsible for the procurement of said services.

8. The County has a budget of One Hundred Thirty Five Thousand Dollars
($135,000) for CIP Budget 06/07 from Regional Park Impact Fees project #202021 toward
this project (see Exhibit “D” attached hereto and incorporated by reference).

9. The Center shall provide insurance specified on Exhibit “E” (attached hereto
and incorporated by reference).
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10. Upon demand by the County, Center will make available to County for
inspection all plans, specifications, contracts, receipts and any other requested documents
related to the Project, including but not limited to all audit records.

11.  The Center shall be liable for and shall indemnify and hold County harmless
for any and all claims, suits, judgments or damages, losses, expenses including court costs
and reasonable attorney’s fees arising out of the errors, omissions, and or negligence
relating to the Project.

12.  The County reserves the right to cancel this Agreement upon thirty (30) days
written notice with or without cause. In the event of such cancellation or if the Project is
not completed within one (1) year from the date that this Agreement is executed, Center
will reimburse County for the entire One Hundred Thirty Five Thousand Dollars ($135,000)
County contributed toward the project.

13.  The parties acknowledge that, upon Center's completion of the Project (or
County's cancellation of this Agreement), ownership of all elements of the Project shall be
deemed property of the Center and the County shall have no ownership rights with regard
thereto.

(Balance of Page Intentionally Left Blank)
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ATTEST:

STATE OF FLORIDA
COUNTY OF LEE

_Th

e foregoing instrument was acknow
OS5 by SHELNAN Ol

ha

ath.

ed before me this 2 dayof_MNOYC\N

~an individual, who is personally known to me or

Print Name)

My commission expires:

ATTEST:

CHARLIE GREEN, CLERK

By:

.Deputy Clerk

sproduced 0L -0 ~-S52 N\ [h-OO asidentification and did (did not) take an

Nofery Pooher L~

?&a% LAUREN R. LAMBRECHT
; ';"§ MY COMMISSION # DD626216

TR EXPIRES January 02, 2011
(407)30.8-01 53 FloridaNotaryService.com

ROYAI{F”Z\LM LING CLUB D/B/A
EDISQN $Al N@"CENTER

By:

Title: \C~\z> < k‘“’%\g

BOARD OF COUNTY COMMISSIONERS
LEE COUNTY, FLORIDA

By:
Chair

APPROVED AS TO FORM:

By:
County Attorney's Office
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EXHIBIT "A"

'LEASE AGREEMENT

1§01 Cctober

This ‘Indenture of Lease, made this 28 day of =5 , 2004, by and between the
CITY OF FORT MYERS, a municipal corporation, having its principal office at 2200 Second
Street, Fort Myers, FL. 33901, hereinafter referred to as the "CITY" and ROYAL PALM
SAlLING EDISON SAILING CENTER, a non-profit corporation
organized and emstm!N er the laws of the State of Florida, having its principal office at
3594 Broadway, Fort Myers, Florida, 33901, hereinafter referred to as the "LESSEE"

WITNESSETH:

WHEREAS, Fort Myers City Council is authorized pursuant to applicable law, to lease real
property owned by the CITY to not for profit organizations organized for the purposes of
promoting community interest and welfare, and; . :

WHEREAS, CITY owns the below-described real property, which has been deemed as surplus
property at a special City Council meeting held in conjunctlon with the Downtown
Redevelopment Agency on September 4, 2002 and,;

WHEREAS, the LESSEE has applied to CITY for a lease to locate a gazebo, storage area for
masted and power boats, drop off area, launching beach, dockage, landscaping, lighting and
other associated improvements for purposes of providing a community sailing program and
other water related and educational purposes on the below-described real property, and;

WHEREAS, CITY has determined that such a facility and uses serve a public purpose,
and;

WHEREAS, CITY has found that the interest conveyed to Lessee is required for such use and
obtaining the future funding of improvements on the site for the LESSEES programs, and

WHEREAS, CITY desires to Jease such proi)exty to LESSEE,; and

WHEREAS, CITY and LESSEE have entered into that certain Fort Myers Municipal Land
Maintenance Agreement (the “Maintenance Agreement”), governing the use and maintenance
by LESSEE of certain adjacent City-owned property, said real property consisting of a portion
of the Henley Place right of way, as more particularly described in -the Maintenance
Agreement.

NOW THEREFORE, in consideration of the foregoing and in further consideration of the
mutual covenants contained herein the parties agree as follows:
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1. PREMISES:

A parcel of land owned by the City of Fort Myers and located in Fort Myers, Florida,
hereinafter referred to as the “Premises”, and legally described and sketched as follows:

(See Exhibit A ~ Sailing Center Site)

The Premises consists of approximately thirteen thousand three hundred and ninety six
(13,396) square feet of uplands.

2. PERMITTED USE:

The Premises shall be used by the LESSEE only for purposes of prov1dmg a non-profit,
community sailing and marine instructional program which shall remain accessible to all
members of the community, and for no other use or purpose (the “Permitted Use”). Permitted
Use shall include temporary use of the Premises by other community based, non-profit,
organizations, upon invitation by LESSEE from time to time so long as such invitees uses fall
within the definition of Permitted Uses. All such invitee shall provide to Lessor and Lessee, at
least ten (10) days prior to such uses, a certificate of insurance evidencing at least the
minimum liability insurance coverage set out for Lessee in Section 10 of this Lease. Lessee
and Lessor shall be additional insureds under said certificates of insurance. Lessee shall insure
that no invitees shall utilize or operate their activities. on the Premises for more than one
thousand (1,000) hours each Lease Year, unless otherwise approved by Lessor. LESSEE shall
regularly operate community szulmg and marine educatzonal programs dunng this Lease, and

shall do so in compliance with a Q
by govermnmental aunthorities from time to tune The Prermses shall not, at any time durmg the

term of this Lease, be used by Lessee or any invitee of Lessee for any commercial, private or
for-profit purpose.

3. TERM:

CITY demises the above premises for a term of fifty (50) years, commencing upon the
“Commencement Date” (as defined herein) and terminating fifty (50) years thereafter, for a
rent for the term of One Dollar ($1.00) for the term and other good and valuable consideration

* as set forth in this Lease Agreement.

4. RENEWAL:

LESSEE shall have the option to renew this Lease, provided LESSEE is not in default under
the terms of this Lease, for two (2) additional periods of ten (10) years each (respectively, the
“First Renewal Term” and the “Second Renewal Term’™ and collectively referred to as the
“Renewal Term”) upon the same terms and conditions as contained in this Lease. LESSEE
shall provide written notice to CITY of its intent to renew this Lease not less than one hundred
eighty (180) days prior to the expiration of the initial term of this Lease, time being of the
essence. CITY may, at its sole option, renew or amend this Lease Agreement.

5. OVERFLOW PARKING:

CITY recognizes that one of the functions of LESSEE is to sponsor sailing regattas, which
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draw tremendous numbers of people to the downtown area, boosting the local economy.
LESSEE shall, at least ninety (90) days in advance, notify the City Recreation Division, or
such other City location as CITY may designate from time to time, in writing, of any such
regatta which requires use of Centennial Park for overflow parking of cars and trailers, and
boat rigging and unrigging during said regattas. LESSEE'’s advance request for overflow
parking shall specify the portions of the park required and for what periods of time. CITY and
LESSEE shall use their best efforts to accommodate the needs of all such sailing regattas,
however, CITY shall not be held responsible for any conflicts which may arise from prior
scheduled and permitted events upon the portions of the park which LESSEE requests the use
of during any sailing regatta or other special event. Alternatively, LESSEE may apply for a
special events permit from CITY for the use of portions of Centennial Park for additional uses
or activities not contemplated by this Section 5.

6. IMPROVEMENTS:

(a) The LESSEE intends to construct site improvements, to support the adjacent
planned permanent community sailing facility, on the Premises, consisting of: (i) a storage
area for masted and power boats, which shall be screened as approved by CITY; (ii) a gazebo;
(iii) a drop off area; (iv) dockage; (v) a launching beach; (vi) landscaping; and (vii) flagstaff,
all in accordance with the site plan attached hereto as Exhibit “B”. Said improvements shall
be completed within the earlier of five (5) years from the Commencement Date of this Lease;
or upon the issuance of a Certificate of Occupancy on that certain commercial condominium
unit to be constructed on real property located adjacent to the Premises, which LESSEE
intends to occupy in conjunction with its day to day operations.

(b) City hereby authorizes LESSEE to apply for a Planned Unit Development (“PUD”’)

~ through the PUD process, of the proposed improvements described in Section 6(a) above.

Subsequent to LESSEE obtaining CITY’s approval of the proposed improvements, any

changes or improvements not contemplated by this Section must first be approved by

amendment of PUD if required by ordinance, or otherwise by the City of Fort Myers City
Council. .

(d) Any and all improvements contemplated by this Section 6, or otherwise proposed to
be constructed upon the Premises, shall be consistent with the CITY’S appropriate adopted
development regulations, including the City of Fort Myers Downtown Plan, the Smart Code,
the Transitional Zoning Ordinance and/or the City of Fort Myers Comprehensive Plan. .Any
approval of the design and location of the improvements by the CITY shall not be deemed to
waive the LESSEE’s responsibility to obtain the necessary govemnmental approvals for the
proposed improvements, including, but not limited to all necessary CITY development
approvals, and other applicable agency permits. LESSEE’s site plan for the facility, attached
hereto as Exhibit “B”; may be refined and developed by LESSEE’s design process and

Lessor’s permitting process.

(e) All structures and fixtures to be constructed upon the Premises shall be owned by
the LESSEE during the term of the Lease. Within forty five (45) days of LESSEE vacating
the Premises, the CITY shall, at it’s sole discretion, decide to accept or reject the

“improvements. If the CITY accepts said improvements, then all structures and attached
equipment become the property of the CITY after ten (10) days written notice by certified mail



addressed to LESSEE. If the CITY chooses not to accept the improvements, then LESSEE, at
its expense, must remove them and restore the Premises to the condition in which it was prior
to its being improved. Should LESSEE not remove said structures and equipment occupying
and erected upon the leased premises within ninety (90) days after notification by the CITY,
such structures and equipment will be deemed forfeited to the CITY, and the Fort Myers City
Council may authorize removal and may sell such forfeited structures. Any costs incurred by
the CITY in removal of said structures and equipment shall be paid for from the proceeds of
sale of such structures and equipment. If funds derived from the sale of structures and
equipment are insufficient to pay removal costs, the CITY may seek a judgment against
LESSEE in a court of competent jurisdiction.

3

- 7. MAINTENANCE:

LESSEE, at its sole cost and expense shall maintain the Premises in a first class and safe
condition during the term of this lease in accordance with Maintenance Standards set forth on
Exhibit “C” attached hereto, and in accordance with all legal requirements. LESSEE’s
responsibility for maintenance shall include the routine maintenance of the grounds and
parking lot areas, and to cleanup trash and debris caused by activities or special events of the
LESSEE.. LESSEE agrees to be responsible for the routine maintenance of the Premises and
repairs to structures or improvements authorized on the leased premises. Any necessary repair
work to the structures and improvements placed on the Premises will be performed within 30
days of any notice by the CITY requiring such repair.

8. RIGHT TO INSPECT:

The CITY and its agents, with reasonable notice and reasonable efforts not to interfere with
LESSEE’s operations, may enter onto the Premises to make periodic inspections of the
Premises to determine whether the LESSEE is operating in compliance with the terms and
conditions of this lease. The LESSEE shall be required to make any and all changes required
by the CITY as a result of such inspections.

9. ENCUMBRANCES:; NO CONSTRUCTION LIENS:

LESSEE shall not pledge, mortgage or otherwise lien or cause to be liened the Premises
without written consent from the City. Upon request of CITY, LESSEE shall execute a
recordable memorandum of this Lease stating that the Property shall not be subject to
mechanics' or construction liens. In the event any mechanics’ or construction lien, or any other
lien or other encumbrance is placed upon the Premises and is not removed within thirty (30)
days of receipt of notice of such lier- or encumbrance, LESSEE shall be in default under this

Lease and this Lease may forthwith be terminated.

10. INSURANCE:
LESSEE, at its sole expense, shall procure and maintain in full force and effect continuously

during the term of this lease the following kinds of insurance, and with coverages in amounts
not less than stated below. Said insurance shall be placed with a qualified insurance company,
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licensed to engage in the insurance business in the State of Florida, and acceptable to the
CITY. Said policies shall include the City of Fort Myers as additional insured, and waiving
subrogation rights against the CITY, and including as the insured parties thereunder the CITY
and LESSEE as their interests may appear.

(a) Comprehensive .General Public Liability coverage in the amount of $1,000,000 (one
million dollars) Per Occurrence, Combined Single Limit for Bodily Injury. Liability.

(b) Fire legal liability coverage of not less than Fifty Thousand Dollars ($50,000.00)

(c) Workers' Compensation Insurance covering all employees meeting Statutory Limits in
compliance with the applicable State and Federal laws.

Current valid policies meeting the requirements herein identified shall be maintained during
the duration of the named lease. Original certificates of insurance containing all appropriate
information as hereinafter set forth shall be filed with the Fort Myers City Clerk, as agent for
the CITY, by LESSEE prior to taking possession of the premises. Any delay by LESSEE in
filing such certificates of insurance with the City Clerk shall not relieve LESSEE of any
obligations under this Lease. The certificates of insurance shall contain and clearly set forth
LESSEE name and address, the location of the property herein leased, the amounts and types
of insurance coverages being provided, the effective date and duration of coverage and that the
CITY is additional insured. Renewal certificates shall be sent to the City Clerk at least thirty
(30) days prior to the expiration date. There shall also be a thirty (30) day notification to the
City Clerk in the event of cancellation or modification of any stipulated insurance coverage.
LESSEE shall be responsible for any deductible. Every five (5) years, on the anniversary date
of each policy required by this Lease, LESSEE shall take the necessary steps to ensure that the
amount of coverage provided under each policy required by this Lease increases in correlation
with the then current rate of inflation or Consumer Price Index, and City shall have the right to
periodically review said policies to ensure that Lessee is in compliance with this requirement.
If LESSEE fails to procure any such insurance or keep the same in full force and effect, or
otherwise violate the terms and conditions of this Section 11, LESSEE shall be deemed in

default under this Lease.

11. WORK BY LESSOR’S CONTRACTORS/LESSOR’S APPROVAL:

LESSEE shall at its sole cost and expense perform all work necessary to prepare the Premises
to a condition which permits thereon the conduct of the LESSEE's Permitted Use. Any such
work to performed on the Premises, including the construction of improvements in accordance
with Section 6 of this Lease, shall be performed by licensed profess:onals in the State of

Florida, if required by law. ‘ .

12. TAXES & ASSESSMENTS:

LESSEE will be required to pay all taxes and assessments lawfully levied against the subject
property during the term of the Lease herein granted, if any. LESSEE shall annually furnish
proof of their non-profit status and copies of IRS form 990 to CITY. Should LESSEE for any
reason lose their non-profit status, LESSEE shall be considered in default under this Lease.
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13. CONTROL.:

The leased premises will be under the contro! of the LESSEE.

14. ASSIGNMENT:

LESSEE shall not assign or sublet this Lease. Any attempt to assign or sublet this Lease will
be considered a default hereunder. Notwithstanding the above, the temporary use of the
Premises by invitees as set out in Section 2 of this Lease, shall not be considered an
assignient or sublet under this Section 14. -

15. UTILITIES

(a) LESSEE shall be responsible for all utility expenses with regard to the Premises.
Should any charges for utilities remain unpaid for a period of fifteen (15) days after the same
shall have become due, the CITY may at its option, consider the said LESSEE in default.
CITY shall have no liability for the non-performance of any undertakings of the public
utilities. ' :

(b) Notwithstanding subsection (a) above, CITY will provide irrigation water to the
Premises at no charge to LESSEE. However, LESSEE shall first connect to the CITY
irrigation system at the closest point in Centennial Park for purposes of landscaping irrigation
at the sole expense of LESSEE.

16. DEFAULT:

In the event Lessee shall default in the performance of any obligation hereunder, including the
obligation to perform each and every covenant, term and condition contained herein, CITY
may, at any time, serve written notice of the LESSEE’s default or non-compliance with any
provision of this Lease Agreement, and if the LESSEE’s failure is not remedied within thirty
(30) days of receiving notice of any such default or non-compliance, CITY may without
limiting any other remedy or rights available under law to the City, terminate this Lease. In the
event the nature of the default prohibits Lessee from completing the remedy within 30 days,
and Lessee has promptly commenced and is diligently pursuing completion of the remedy,
Lessor shall, instead of terminating or utilizing any other remedy available to the City, assist
and permit Lessee to complete such remedy, but in no case shall Lessee’s right to cure exceed
ninety (90) days. In the event the nature of the default prohibits Lessee from completing the
remedy within 90 days, Lessee may request for additional time from Lessor, said additional
time to be granted only upon approval by the City of Fort Myers City Council. Any violation
of any federal, State or local law that has not been cured within the time periods set forth
herein shall be considered a default. If during the term of this Lease, City shall serve more
than three (3) notices of default or non-compliance on Lessee, and after the curing of said three
. (3) defaults, City shall, at City’s option, notify Lessee that Lessee shall no longer be permitted
to the cure period described herein. Thereafter, for the duration of the term of this Lease
Agreement, City shall have all rights and remedies available under law.
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17. NON-DISCRIMINATION:

LESSEE for itself, and its permitted successors in interest, as a part of the consideration for
this Lease, does hereby covenant and agree that no person shall be excluded from participation
in, be denied the benefits of, or be otherwise subjected to discrimination in the use of the
premises on the basis of age, sex, physical handicap, or other disability, race, color, national
origin, religion or ancestry. LESSEE agrees that its facilities and programs shall comply with
the Americans with Disabilities Act (ADA).

18. NOTICES:

Unless otherwise! stated herein, -all notices and other information required to be delivered under
this Lease Agreement shall be sent by certified mail as follows: . '

To CITY: City of Fort Myers
Attention: City Clerk
Post Office Drawer 2217

Fort Myers, FL 33902
With Copy To: City Attorney’s Office ﬂ)")
Clon,  7)afen
To LESSEE: Royal Palm Seskmg Center, Inc.,

3594 Broadway
Fort Myers, FL 33901

Or other such location as may be from time to time designated in writing to the other party.

19. MODIFICATION:

This Lease contains the entire Lease Agreement between the parties and cannot be changed or
terminated except by written instrument subsequently executed by the parties hereto. This

Lease and the terms and conditions hereof apply to and are binding upon the heirs, legal
representatives, successors and assigns of both parties.

20. EFFECTIVE DATE:

This Lease Agreement’s effective date shall be the date that it is executed by the last
party to execute this Lease Agreement. '

21. TITLE, REPRESENTATIONS, ACCEPTANCE OF PROPERTY

The Lessee, in accepting this Lease, does hereby agree that no claim of title or interest
to the Premises shall be made by reason of use or occupancy thereof, that all title and interest
to the Premises are vested in the CITY. CITY covenants that it has good right and title to the
Premises, and that LESSEE shall have the peaceable enjoyment of the same.

LESSEE hereby acknowledges that the CITY has not made any representations or promises in
respect to the Premises other than those herein. LESSEE hereby accepts the Premises in the
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condition existing at the beginning of this Lease.

22. INDEMNIFICATION

In consideration of good and valuable services the receipt of which is acknowledged by the
undersigned, and the sufficiency of which is agreed to by both parties, LESSEE shall hold the
CITY harmless from and against any and all liability, actions, claims and damages arising after
the commencement of the term of this lease which may be imposed upon or incurred by or
asserted against the CITY by reason of any accident, injury or death of any person or any
damage to any person or property occurring on or about the leased premises or any part
thereof, arising out of LESSEE, its agents, employees or invitees use of the Property. LESSEE
shall have the right to contest the validity of any and all such claims and defend, settle and
compromise any and all such claims of any kind or character and by whomsoever claimed, in
the name of the CITY, as LESSEE may deem necessary, provided that the expense thereof
shall be paid by LESSEE. Notwithstanding any of the above, LESSEE shall not in any way be
liable to or hold harmless the CITY for the CITY's sole negligent acts. This clause, however,
does not waive any immunities the CITY may have pursuant to the aforesaid F.S., Chapter
768.27.

23. HAZARDOUS SUBSTANCES

The LESSEE agrees to defend, indemnify and hold harmless the CITY against any and all
claims resulting from or arising out of any act, activity or violation of any applicable laws on
the part of the LESSEE, its invitees, heirs, agents, employees or assigns, and against any and
all claims the CITY may hereafter be liable for, suffer, incur or pay resulting from or arising
our of any handling, storage, treatment, transportation, disposal, release or threat of release of
hazardous waste or hazardous substances, including petroleum or petroleum based products
from or on the Premises. Negligent or intentional release of hazardous substances by LESSEE
on the Premises shall constitute a breach of this Lease.

24. SIGNAGE:

LESSEE shall maintain in good condition and repair all signage at the Premises in compliance
with all applicable laws. LESSEE shall not alter or remove any existing signage or install any
new signage at the Premises without CITY’S prior written consent. Notwithstanding the
above, the installation of any signage which is necessary for the health, safety and welfare of
the public, and of LESSEE, its guests and invitees, shall not require the prior written consent

of CITY.

25. HOLDING OVER:

If LESSEE remains in possession of the Premises after the term or sooner termination of this
Lease without CITY’S consent, then the same shall constitute a default hereunder and
Landlord shall be entitled to (i) upon an affidavit signed by the City Attorney that Tenant is
holding over, obtain an order of removal from a court of competent jurisdiction, and (ii)
liquidated damages of $ 1,000 per month, as adjusted by the rate of inflation or Consumer
Price Index for every month Tenant holds over.
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26. TERMINATION OF EXISTING LEASE; COMMENCEMENT DATE:.

LESSEE is currently the lessee under a lease with the CITY for the Premises and certain
property adjacent thereto. Upon the Commencement Date of this Lease, said existing lease
shall automatically terminate and become null and void,

CITY has entered into a Contract for Sale and Purchase, for certain property adjacent to the
Premises, with one Throgmartin Riverfront Corporation (the “Contract””) The commencement
Date of this Lease shall be the Closing Date of the Contract, as that term is defined in the
Contract. If CITY is unable to close under the Contract by May 1, 2005, for any reason
whatsoever, this Lease shall be amended appropriately as agreed upon between CITY and

LESSEE.
27. SUBMERGED LAND LEASE: CROSS DEFAULT

LESSEE and CITY intend to enter into a lease for certain submerged lands adjacent to the
Premises, which is attached hereto as Exhibit “D” (the “Submerged Land Lease™). Any
default by LESSEE under this Lease shall be considered a default under the Submerged Land
Lease. Any default by LESSEE under the Submerged Land Lease shall be considered a

default under this Lease.

28. ATTORNEYS FEES AND COSTS:

In any litigation arising out of the interpretation or enforcement of this Lease, the prevailing
party in such litigation shall collect from the non-prevailing party its reasonable attorneys’ fees
and costs, including appellate fees and costs. Nothing in this paragraph shall diminish, detract
from or affect the parties’ agreement to arbitrate disputes as set forth in Section 32.

29. GOVERNING LAW AND VENUE:

- This Agreement shall be construed in accordance with the laws of the state of Florida; and any
action brought hereon shall only be brought in a venue in Lee County, Florida.

30. BANKRUPTCY OF TENANT:

. Should LESSEE file a petition or be adjudged bankrupt or insolvent under any applicable
federal or state bankruptcy or insolvency, or should a receiver or trustee be appointed for all or
substantially all of the assets of LESSEE, LESSEE shall be considered in default under this

Lease.

31. ANNUAL PRESENTATION:

LESSEE shall present an annual report to the City Council each year both in writing and by
personal appearance before the City Council, beginning in the year following that of the
Commencement Date, which presentation will be made within ninety (90) days of LESSEE's
fiscal year end. Said written and verbal presentations shall include at least the following

information:
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(a) during the previous fiscal year, the number of persons, by age group,
who have participated in Lessee’s activities on the Premises; . .

(b) during the previous fiscal year, the types of activities offered by Lessee
and the frequency of such activities;

(c) dunng the previous fiscal year, the name of invitees and activities
sponsored by said invitees and the number of hours each of said invitees made use of the

Premises;

(d) during the previous fiscal year, the number of persons, by age group,
who earned certificates of completion of all instructional courses and the percentage of
persons, by age group, who earned certificates of completion for each instructional course;

(e) an outline of the activities to be presented by Lessee in the next fiscal
year; and

® the names of possible invitees (outside not-for-profit associations) who
may utilize the Premises and the nature of their activities.

IN WITNESS WHEREOF, the parties have executed this Lease Agreement on the dates set
forth below.

CITY OF FORT MYERS, FLORIDA ' _ Attest:
A Municipal Corporatmn /
By: l%ane %ﬁ%s %%% Elty Clerk

Date: xﬁe@/yﬁz [ POA

Arprod

rhnt W.' "AMeéey, City P{ttok{ley

ND)

] yw
’ Clud T)xsled
ROYAL PALM SAILING €ENTER, INC. | DO HEREBY CERTIFY THAT THE ABOVE
d/b/a Edison Sailing Center AND FOREGOING IS A TRUE AND CORRECT
: ' COPY OF THE ORIGINAL THEREOF ON FILE

IN MY OFFICE. WITNESS MY, HAND AND

/ZM It SEAL OF SAID CITY THIS oI5 DAY
By: { OF . ; : , A.D. 20¢

158181_2 CITY CLERK, CITY OF FORT MYERS, FLORIDA



Print Name:

Its: .

Date:

Witness Sign Name

Nvwe OUVE
Witness Pri

an/?%ign Name
. o O

Witness Print Name
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- EXHIBIT A

Banks Engineering, Jnc.

Professional Engineers, Planners & Land Surveyors
FORT MYERS ¢ NAPLES ¢+ SARASOTA 4 PORT CHARLOTTE ¢ ANNA MARIA ISLAND

DESCRIPTION
OF A
'PARCEL OF LAND
LYING IN :
SECTION 14, TOWNSHIP 44 SOUTH, RANGE 24 EAST
CITY OF FORT MYERS
. LEE COUNTY, FLORIDA
(SAILING SCHOOL PARCEL)

A PARCEL OR TRACT OF LAND SITUATED IN THE STATE OF FLORIDA, COUNTY OF LEE, CITY OF
FORT MYERS, LYING IN SECTION 4, TOWNSHIP 44 SOUTH, RANGE 24 EAST, AND BEING FURTHER

DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF THE INTERSECTION OF WEST FIRST STREET AND
CARSON STREET; THENCE $.42°01'10"W. ALONG THE NORTHWESTERLY LINE OF WEST FIRST
STREET FOR 259.00. FEET TO THE INTERSECTION WITH THE NORTHEASTERLY LINE OF HENLEY
PLACE; THENCE N.47°39'50"W. ALONG SAID NORTHEASTERLY LINE FOR 70.00 FEET TO THE POINT
OF BEGINNING; THENCE N.42°20'10"E. FOR 69.00 FEET; THENCE N.47°39'50"W. FOR 50.60 FEET;
THENCE N.42°20'10"E. FOR 40.00 FEET; THENCE N.47°39'50"W. FOR 62.0 FEET, MORE OR LESS, TO THE
CALOOSAHATCHEE RIVER; THENCE ALONG SAID RIVER NORTHWESTERLY, WESTERLY, AND
SOUTHWESTERLY FOR 137 FEET, MORE OR LESS, TO AN INTERSECTION WITH A LINE BEARING
N.47°39°50"W. FROM THE POINT OF BEGINNING, SAID LINE ALSO BEING THE NORTHEASTERLY
LINE OF HENLEY PLACE; THENCE S.47°39'50"E. ALONG SAID NORTHEASTERLY LINE FOR 119.5

FEET, MORE OR LESS, TO THE POINT OF BEGINNING.
PARCEL CONTAI'NS 13,096 SQUARE FEET, MORE OR LESS.

BEARINGS ARE BASED ON THE SOUTHWESTERLY LINE OF CARSON STREET AS BEARING
N.47°39'50"W. ' ‘

SUBJECT TO EASEMENTS, RESTkICT IONS, RESERVATIONS AND RIGHTS-OF-WAY OF RECORD.

DESCRIPTION PREPARED DECEMBER 4, 2003.

d# M | 22-5"93

THOMAS C. SHAW .
PROFESSIONAL SURVEYOR & MAPPER
FLORIDA CERTIFICATION NO. 4672

SHEET 1 OF 2

S:\Jobs\16xx\ 638\SURVEY\1688_SAILING_SCHOOL_PARCEL_DESC.doc

6640 Willow Park Drive, Suite B, Naples, Florida 34109 «(239) 597-2061 Fax (239) 597-3082



SKETCH 70 ACCOMPANY DESCRIPTION

OF A
PARCEL OF LAND
CARSON STREET LYING IN
SECTION 4, TOWNSHIP 44 SOUTH, RANGE 24 EAST
. CITY OF FORT MYERS
3 ° . LEE COUNTY, FLORIDA

O.R. 1823
PG. 1936

150" SOUTHWESTERLY LINE OF CARSON STREET

DESCRIPTION:
% . . A PARCEL OR TRACT OF LAND SITUATED IN THE STATE OF FLORIDA,.
: POINT OF COUNTY OF LEE. CITY OF FORT MYERS. LYING IN SECTION 4,

TOWNSHIP 44 SOUTH, RANGE 24 EASY. AND .BEING FURTHER
COMMENCEMENT 'SCRIBED AS FOLLO U
- NORTHWEST CORNER DESCRIGED AS FOLLOWS:
. INTERSECTION  OF COMMENCING AT THE NORTHWEST CORNER OF THE INTERSECTION OF
: WEST FIRST STREET BEST FIRST SIREET AND CARSON SIREET; THENCE S.42D10W.
O.R. 433, PG. 588 & CARSON STREET ALONG THE NORTHWESTERLY LINE OF WEST FIRST SIREET FOR
259.00 FEET 10 TNE INTERSECTION WITH THE NORTHEASTERLY UNE
OF HENLEY PLACE: THENCE N.47°39°50™W. ALONG SAID
___________ . NORTHEASTERLY LINE FOR 70.00 FEET TO THE POINT OF BEGINNING:
/ T A} THENCE N.4220°10°E. FOR 69.00 FEET: THENCE N.4739°50°W. FOR
: - 50.60 FEET: THENCE N.4220'10°E. FOR 40.00 FEET: THENCE
N.47'39°50"W. FOR 62.0 FEEY, MORE OR LESS, TO THE
CALODSAHATCHEE RIVER: THENCE ALONG SAID RIVER :
NORTHWESTERLY, WESTERLY, AND SOUTHWESTERLY FOR 137 FEET,
NORE OR LESS, TO AN INTERSECTION WITH A LINE BEARING
N.A739'50"W. FROM THE POINT OF BEGINNING, SAID LINE ALSO BEING
THE NORTHEASIERLY LINE OF HENLEY PLACE; THENCE S.4739°S0°C.
ALONG SAID NORTHEASTERLY UINE FOR 119.5 FEET. MORE OR LESS.
YO THE POINT OF BEGINNING

PARCEL CONTAINS 11095 SOUARE FEET, MORE OR LESS.

BEARINGS ARE BASED ON THE SOUTHWESTERLY UNE OF CARSON
STREET AS BEARWNG M.47'39'50™W.

APPROXIMATE
MEAN HIGH
WATER st\

N 4739°50° W
520t

WEST FIRST STREET

00652 M .01,102% S

NORTHWESTERLY UNE OF WEST FIRST STREET

SUBJECT 10 EASEMENTS, RESTRICTIONS, RESERVATIONS AND
RIGHTS-O0F—-WAY OF RECORD..

*¥+THIS IS NOT A SURVEY***

’ﬂ{, Sl a5

THOMAS C.”/SHAW
PROFESSIONAL SURVEYOR & MAPPER
FLORIDA CERTIFICATION NO. 4672

—~THIS SKETCH 1S NOT VALID UNLESS IT BEARS THE
SIGNATURE AND ORIGINAL RAISED SEAL GF A FLORIDA
?RDFESS'ONAL SURVEYOR AND MAPPER

. ) —~ PREPARED DECEMBER 4, .

119.5'4 70.00' : EPARED BF 7003
\ S 47°39'50" € N 47°39'50" w ) _ ~PREPARBB nv:‘ _
NORTHEASTERLY UNE OF HEMLEY PLACE P r . ‘!Bﬂnks *_Engtnm’rmg, .ﬂnr
0 )
\ HENLEY PLACE o

U & LAN RNING
| - baning EReReE e BB  Cie

000y

T OL0E2F N

CALOOSAHATCHEE .
RIVER N 473950 W

50.60

) SAILING SCHOOL PARCEL

,00°69
3 01,0226 N

NAPLES, FLORIDA 34109

. {239) 392-20M
SNEIT 2 OF 2 ) FLORIDA SURVEYING BUSINESS CERTIFICATION NO. 8800

¥ LTATRAYA
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'Maintenance Standards
Exhibit ¢“C”

1. LANDSCAPE MAINTENANCE: The Sailing Center agrees to maintain |
the Leased Premises in good condition and perform landscape maintenance activities

contained herein:

(a) Sailing Center shall mow, and trim as needed, all grassy areas on the
Leased Premises up to the high-tide water mark weekly from May 1 to
October 15, and every other week from October 16 to April 30, total
mowings to equal 38 to 40 times annually.

(b) Sailing Center éhall edge all walks, including the Riverwalk boardWalk,
and curbs concurrently with each mowing, and shall edge plant beds

with every other mowing.

(c) Sailing Center shall weed &ll plant beds as required by piant health and
aesthetics.

(d)'Sa‘iling Center shall trim all tree canopies to maintain a 7' clear height,
and trim all shrubs and hedges as needed. :

(e) Sailing Center shall sweeép or air blow all walks or drives that may
become littered with debris during the maintenance process.

2.  GENERAL MAINTENANCE: Sailing Center shall ensure that the Leased
Premises will be free from litter and all other types of debris that may accumulate upon

said Leased Premises. Sailing Center shall keep the public walk located on the Leased

Premises, known as Riverwalk, in a condition of continuous public use free of dirt, sand,
mud or other foreign substances through sweeping, spraying, scrubbing or any other
means to maintain the walk in the same or similar condition as that portion of Riverwalk
not located on the Leased Premises. Sailing Center agrees to maintain its docks,
launching area, and all improvements on the Leased Premises in a clean and first class
condition. Sailing Center agrees not to allow derilict or.inoperable boats or trailers on

the property. :

3. . SPECIAL EVENTS: Sailing Ceénter shall take extra care to abide by all
the Maintenance Standards contained herein and otherwise set forth in the Lease in a
timely manner after holding any sailing regattas or special events as' to the Leased
Premises and surrounding areas which the Sailing Centér shall make use of during said

sailing regattas or special events.



EXHIBIT D

FORT MYERS MUNICIPAL
SUBMERGED LAND LEASE

THIS INDENTURE 6f lease made by and between the CITY OF FORT MYERS, a Municipal
Corporation under the Law Flofida, hereinafter referred to as the "CITY", and Rdyal Palm

. cl 3p9)ey
Salling Gesser, |nc.” d/b/a Edison Sailing Center, located at 3594 Broadway, Fort Myers, FL

33901 hereinafter called "Edison Sailing Center".

WITNESSETH: That for and in consideration of the lease fee hereinafter provided, and
the faithful and timely performance of and compliance with the other terms and conditions stated
herein, receipt and sufficiency of which is acknowledged by both parties by the execution of this ‘
agreement, EDISON SAILING CENTER does hereby hire and take from the CITY that part of
submerged river lan(d's in the City of Fort Myers, County of Lee, and State of Florida, sufficient ar;d
necessary for the placement of boat slips and ,docks to be located in the area described in Exhibit
A (Submerged Property), .all of which lie below the Mean High Water Line and are contiguous to-
the upland property owned and/or leased or maintained (such as that portion of the Henley Place
right of way to bé maintained by the Edison Sailing Center pursuant to that certain Fort Myers
Muniéip}al Maintenance Agreement between tﬁe City and the Ed?son Sailing Center) by EDISON
SAILING CENTER and described in Exhibit B (Upland Property).

Term: The terms of this Agreement and of the easements to be granted herein shall be
fifty (50) years with two (2) ten (10) year renewals (as'provided in Section 13 of thisv Lease) from
the “Commencement Date” of this Agreement (as defined herein). The “Commencement Date”
shall be defined as the closing date of that certain contract to be entered into betyveen City and
Throgmartin Riverfront Corporation, for the sale and purchase of certain real property whase
current address is 2006 West First Street, 1500 and 1510 Carson Street (the “Contract’). If City is
unable to close under the Contract by May 1, 2005, for any reason whatsoever, this Agreement

shall be null and void. The terms and conditions are as follows:

1. EDISON SAILING CENTER is hereby authorized to construct and install docks, boat
slips and ancillary facilities within the submerged property as may be desired by Edison Sailing
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Center from time to time for conducting a Community Sailing and Marine Education Program and
ancillary activities. The Property is to be used by EDISON SAILING CENTER solely for
Community Sailing and Marine Education Program and ancillary activities purposes. EDISON
SAILING CENTER also agrees that said docks and slips w:ll not be used as a dock or landing for

any float planes.

2. EDISON SAILING CENTER, in accepting this lease, does hereby agree that no claim
of title or interest to the lands described in Exhibit A shall be made by reason of the occupancy or
use thereof; that all title and interest to said land therein described is vested in the CITY.

3. The EDISON SAILING CENTER hereby agrees to pay a lease fee, plus sales tax
pursuant to Section 212.031, Florida Statutes, if applicable, of $1.00 for the term for the use of
28,664 square feet, more or less, of submerged lands. The lease fee shall be remitted to the City
Clerk as the agent for the CITY, beginning with the effective and due date of this lease,

4. Lease fees or any other charges due hereunder which are not paid within thirty (30)
days of the due date shall be subject to a late charge including interest at the highest rate allowed
by Florida Statutes.

5. The Lease granted to EDISON SAILING CENTER shall not be transferred nor anyl
portion thereof be sublet.

6. This Lease is given to EDISON SAILING CENTER to use or occupy the leased
premises for those purposes specified herein, and EDISON SAILING CENTER shall not permit
the leased premises or any part thereof to be used or occupied for any purpose other than herein

specified.

7. EDISON SAILING CENTER agrees to maintain the leased premises in good condition,
keeping the structures and equipment jocated thereon in a good state of repair in the interests of
public health, safety and welfare. EDISON SAILING CENTER agrees that the leased premises
are subject to inspection by the CITY or its designated agent at any reasonable time. EDISON
SAILING' CENTER shall not permit the leased premises or any part thereof to be used or
occupied for any purpose or business other than herein specified, nor shall EDISON SAILING.
VCENTER knowingly permit or suffer any nu;sances or illegal operations of any kind on the leased

premises.

- 8. Within 10 days following completion of a new structure, or substantial modifications or -
repairs to any existing structure, EDISON SAILING CENTER shall submit to the CITY an affidavit
signed by a person properly certified by the Florida Board of Professional Land Surveyors;
verifying that all portions of the facility are entirely within the area covered by this lease, and that .
the configuration is consistent with plans on file with the City of Fort Myers Building Division.

9. In consideration of good and valuable services the receipt of which is acknowledged
by the undersigned, and the sufficiency of which is agreed to by both parties, EDISON SAILING
CENTER shall hold the CITY harmless from and against any and all liability, actions, claims and
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damages arising after the commencement of the term of this lease which may be imposed upon
. orincurred by or asserted against the CITY by reason of any accident, injury or death of any

person or any damage to any person or property occurring on or about the leased premises or
any part thereof, arising out of EDISON SAILING CENTER,.its agents, employees or invitees
use of the Property. EDISON SAILING CENTER shall have the right to contest the validity of
any and all such claims and defend, settle and compromise any and all such claims of any kind
or character and by whomsoever claimed, in the name of the CITY, as EDISON SAILING
CENTER may deem necessary, provided that the expense thereof shall be paid by EDISON
SAILING CENTER. Notwithstanding any of the above, EDISON SAILING CENTER shall not in
any way be liable to or hold harmless the CITY for the CITY's sole negligent acts. This clause,
however, does not waive any immunities the CITY may have pursuant to the aforesaid F.S.,

Chapter 768.27.

10. INSURANCE REQUIREMENTS - COMMERCIAL LEASES: EDISON SAILING
CENTER, at its sole expense, shall procure and maintain in full force and effect continuously
during the term of this lease the following kinds of insurance, and with coverages in amounts
not less than stated below. Said insurance shall be placed with a qualified insurance company,
licensed to engage in the insurance business in the State of Florida, and acceptable to the
CITY. Said policies shall include the City of Fort Myers as additional insured, and waiving
subrogation rights against the CITY, and including as the insured parties thereunder the CITY
and EDISON SAILING CENTER as their interests may appear.

(a) Comprehensive General Public Liability coverage in the amount of $1,000,000 (one’
million dollars) Per Occurrence, Combined Single Limit for Bodily Injury Liability.

(b) Fire legal liability coverage of not less than Fifty Thousand Dollars_.($50,000.00)

(c) Workers' Compensation Insurance cbvering all employees meeting Statutory Limits
- in compliance with the applicable State and Federal laws.

Current valid policies meeting the requirements herein identified shall be maintained -during the
duration of the named lease. Original certificates of insurance containing all appropriate
information as hereinafter set forth shall be filed with the Fort Myers City Clerk, as agent for the
CITY, by EDISON SAILING CENTER prior to taking possession of the premises. Any delay by
- EDISON SAILING CENTER in filing such certificates of insurance with the City Clerk shall not

relieve EDISON SAILING CENTER of any obligations under this Lease. The certificates of
insurance shall contain and clearly set forth EDISON SAILING CENTER name and address, the
location of the property herein leased, the amounts and types of insurance coverages being
provided, the. effective date and duration of coverage and that the CITY is additional insured.
Renewal certificates shall be sent to the City Clerk at least thirty (30) days prior to the expiration
date. There shall also be a thirty (30) day notification to the City Clerk in the event of cancellation

or modification of any stipulated insurance coverage. EDISON SAILING CENTER shall be
responsible for any deductible. If EDISON SAILING CENTER fails to procure any such insurance
or keep the same in full force and effect, the CITY may elect to procure the necessary insurance
and pay the premium therefore and EDISON SAILING CENTER shall repay the CITY upon
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demand the amount so paid as a premium, together with interest at the rate of 12 percent per
annum. CITY may elect to treat such failure by EDISON SAILING CENTER as a default of this

" Lease as provided in Paragraph 4, above.

11. In the event of damage to or partial destruction of the improvements by ﬂre or any
other fortuitous events, EDISON SAILING CENTER shall promptly repair or replace the
improvements so that said property will have approximately the same economic value as prior to
the damage or destruction, provided that the extent of the destruction to the improvements does
not, under circumstances then existing, make reconstruction and restoration economically
unsound, and for that reason, inadvisable.

in the event of total destruction of the improvements, or in the event of partial destruction thereof
under circumstances in which EDISON SAILING CENTER is not required to reconstruct, pursuant
to the preceding provisions hereof, EDISON SAILING CENTER may, nevertheless, at his option, o
cause the improvements to be restored to their former condition, or as nearly thereto as
practicable, provided only that written notice of such election be given to the CITY within thirty (30)
days after the occurrence of the damage or destruction with respect to which such election may
be exercised and provided further that, should EDISON SAILING CENTER not elect to restore the
improvements to approximately the same economic value, the lease terms required hereunder
shall not abate. Provided further that, if the improvements situated on the demised premises shall
not be rebuilt or restored, then the insurance money received or recoverable on said insurance

policies shall be disbursed as their respective interests may appear.

12. If the EDISON SAILING CENTER fails to maintain continuous coverage of insurance
required hereunder for more than thirty (30) calendar days at any one time, or if the EDISON
SAILING CENTER shall be declared bankrupt or insolvent according to law, lose its non-profit
status, or if either party defaults in any other terms of this lease. In the event EDISON SAILING
‘CENTER shall default in the performance of any obligation hereunder, including the obligation
to perform each and every covenant, term and condition contained herein, CITY may, at any
time, serve written notice of the EDISON SAILING CENTER default or non-compliance with any
provision of this Lease Agreement, and if the EDISON SAILING CENTER failure is not
remedied within thirty (30) days of receiving notice of any such default or non-compliance, CITY
may without limiting any other remedy or rights available under law to the City, terminate this
Lease. In the event the nature of the default prohibits EDISON SAILING CENTER from
completing the remedy within 30 days, and EDISON SAILING CENTER has promptly
commenced and is diligently pursuing - completion of the remedy, CITY
shall, instead of terminating or utilizing any other remedy available to the City, assist and permit
EDISON SAILING CENTER to complete such remedy, butin no case shall EDISON SAILING
CENTER'S right to cure exceed ninety (90) days. Any violation of any federal, State or local
law that has not been cured within the time periods set forth herein shall be considered a
default. If during the term of this Lease, CITY shall serve more than three (3) notices of default
or non-compliance on EDISON SAILING CENTER, and after the curing of said three (3)
defaults, CITY shall, at CITY’s option, notify EDISON SAILING CENTER that EDISON SAILING
CENTER shall no longer be permitted to the cure period described herein. Thereafter, for the
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duration of the term of this Lease Agreement, CITY shall have all rights and remedies available
under law.

13. EDISON SAILING CENTER shall have the option to renew this Lease, provided
EDISON SAILING CENTER is not in default under under the terms of this Lease, for two (2)
additional periods of ten (10) years each (respectively, the “First Renewal Term” and the
“Second Renewal Term” and collectively referred to as the “Renewal Term”) upon the same
terms and conditions as contained in this Lease. EDISON SAILING CENTER shall provide
written notice to CITY of its intent to renew this Lease not less than one hundred eighty (180)
days prior to the expiration of the initial term of this Lease, time being of the essence. CITY
may, at its sole option, renew or amend this Lease Agreement. Any renewals or amendments
must be specifically authorized by the Fort Myers City Council according to the City’s Charter
and Code of Ordinances. If the EDISON SAILING CENTER chooses not to renew or at any
time vacates the premises, within ten (10) days of EDISON SAILING CENTER vacating the
Premises, the CITY shall, at it's sole discretion, decide to accept or reject the improvements. If
the CITY accepts said improvements, then all structures and attached equipment become the
property of the CITY after ten (10) days written notice by certified mail addressed to EDISON

- SAILING CENTER. [f the CITY chooses not to accept the improvermnents, then EDISON SAILING
CENTER must remove them at his expense. Should EDISON SAILING CENTER not remove
said structures and equipment occupying and erected upon the leased premises within ninety (90)
days after notification by the CITY, such structures and equipment will be deemed forfeited to the
CITY, and the Fort Myers City Council may authorize removal and may sell such forfeited
structures. Any costs incurred by the CITY in removal of said structures and equipment shall be
paid for from the proceeds of sale of such structures and equipment. If funds derived from the
sale of structures and equipment are insufficient to pay removal costs, the CITY may seek a
judgment against EDISON SAILING CENTER in a court of competent jurisdiction.

14. No failure, or successive failures, on the part of the CITY to enforce any provision, nor
any waiver or successive waivers on its part of any provision herein, shall operate as a discharge
thereof or render the same inoperative -or impair the right of the CITY to enforce the same upon-
any renewal thereof or in the event of subsequent breach or breaches. .

15. The CITY covenants that it has good and marketable title to the Property and that
EDISON SAILING CENTER shall have the peaceable enjoyment of the same.

17. EDISON SAILING CENTER hereby expressly assumes all responsibility for petroleum
or other products spilled or released from tanks, pipelines, structures, leasehold improvements,
vehicles, barges or other vessels used by EDISON SAILING CENTER or its contractors or
suppliers or placed on the leased premises by EDISON SAILING CENTER or present on the
leased premises at EDISON SAILING CENTER request or convenience. To the extent permitted
by law, EDISON SAILING CENTER shall hold the CITY harmless against all Claims resulting from
the escape of such petroleum or products from such tanks, pipelines, structures, leasehold
improvements, vehicles, barges, or other vessels by EDISON SAILING CENTER, its employees,
contractors or agents. This clause shall not release the CITY from liability for escaped petrolepm
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~ products caused by the CITY's negligence or by the négligenoe of others not within EDISON
SAILING CENTER control.

- 18. To the extent permitted by law, EDISON SAILING CENTER agrees to defend,
indemnify and hold harmless the CITY against any and all Claims which the CITY may hereafter
be liable for, suffer, incur or pay arising under any applicable laws and resulting from or arising out
of any handling, storage, treatment, transportation, disposal, release, or threat of release, of
hazardous waste or hazardous substances from or on the leased premises due to any act, activity
or violation of any applicable laws on the part of EDISON SAILING CENTER, its agents,
employees, assigns, contractors or suppliers. This clause shall not release the CITY from liability
for escaped petroleum products caused by the CITY's negligence. :

19.  For the purposes of this lease, "Claims" shall include and mean all actions, causes of '
action, whether common law or statutory, remedies, demands, out-of-pocket costs, liability,
charges, suits, judgments, expense, damage, incidental or consequential damages, clean-up
costs, civil penalties, attorney's fees, litigation expenses, abatement costs, abatement and
corrective injunctive relief, injunctive relief requiring removal and/or remedial action, all costs of
removal or remedial action and damages to natural resources.

20. Any default by EDISON SAILING CENTER under the Lease shall be deemed a default, or
non-compliance, under this Agreement. Similarly, any default, or non-compliance under this
Agreement shall be deemed a default under the Lease.
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IN WITNESS WHEREOF, the undersigned have signed and the City has caused these
presents to be signed in its corporate name by its Mayor, its corporate seal affixed and attested by
the City Clerk and the EDISON SAILING CENTER has executed this Agreement on the dates
indicated respectively, to be effective as of the date executed by the last party.

CITY:

OF FORT MYERS, FLORIDA
a Municipal Corporation

- ATTEST: . BY:
Marie Adams, Clerk James Humphrey, Mayor
APPROVED AS TO FORM:
City Attorney

TO BE COMPLETED BY EDISCN SAILING CENTER OR DESIGNATED AGENT

Accepted this _L{ dayof __ 7 2007

EDISON SAILING CENTER

BY: JZW \/\)J'Vﬂﬂ

It's Authorized Representative

APPROVED AS TO FORM:




FORT MYERS MUNICIPAL
SUBMERGED LAND LEASE

THIS INDENTURE of lease made by and betwsen the CITY OF FORT MYERS, a Municipal
Corpqracﬁfcua »hg (!_aws of Florida, hereinafter referred to as the "CITY", and Royal Palm

3pad .
Sailinw,x Inc. d/b/a Edison Sailing Center, located at 3594 Broadway, Fort Myers, FL
33901 hereinafter called "Edison Sailing Center".

WITNESSETH: That for and in consideration of the lease fee hereinafter provided, and
the faithful and timely performance of and compliance with the other terms and conditions stated
herein, receipt and sufficiency of which is acknowledged by both parties by the execution of this
agreement, EDISON SAILING CENTER does hereby hire and take from the CITY that part of
submerged river lands in the City of Fort Myers, County of Lee, and State of Florida, sufficient and
necessary for the placement of boat slips and docks to be located in the area described in Exhibit
A (Submerged Property), all of which lie below the Mean High Water Line and are contiguous to
the upland property owned and/or Ieased or maintained (such as that portion of the Henley Place
right of way to be maintained by the Edison Sailing Center pursuant to that certain Fort Myers
Municipal Maintenance Agreement between the City and the Edison Sailing Center) by EDISON
" SAILING CENTER and described in Exhibit B (Upland Property).

Term: The terms of this Agreement and of the easements to be granted herein shall be
fifty (50) years with two'(2) ten (10) year renewals (aé provided in Section 13 of this Lease) from
the “Commencement Date” of this Agreement (as defined herein). The “Commencement Date”
shall be defined as the closing date of that certain contract to be entered into between City and
Throgmartin Riverfront Corporation, for the sale and pu'rchase of certain real property whose
current address is 2006 West First Street, 1500 and 1510 Carson Street (the “Contract”). If City is
unable to close under the Contract by May 1, 2005, fo} any reason whatsoever, this Agreement

shall be null and void. The terms and conditions are as follows:

1. EDISON SAILING CENTER is hereby authorized to construct and install docks, boat
slips and ancillary facilities within the submerged property as may be desired by Edison Sailing
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Center from time to time for conducting a Community Sailing and Marine Education Program and
.ancillary activities. The Property is to be used by EDISON SAILING CENTER solely for
Community Sailing and Marine Education Program and ancillary activities purposes. EDISON
SAILING CENTER also agrees that said docks and slips wili not be used as a dock or landing for

any float planes.

2. EDISON SAILING CENTER, in accepting this lease, does hereby agree that no claim
of title or interest to the lands described in Exhibit A shall be made by reason of the occupancy or
use thereof; that all title and interest to said land therein described is vested in the CITY.

3. The EDISON SAILING CENTER hereby agrees to pay a lease fee, plus sales tax
pursuant to Section 212.031, Florida Statutes, if applicable, of $1.00 for the term for the use of
28,664 square feet, more or less, of submerged lands. The lease fee shall be remitted to the City
Clerk as the agent for the CITY, beginning with the effective and due date of this lease,

4. lease fees or any other charges due hereunder which are not paid within thirty (30)
days of the due date shall be subject to a late charge including interest at the highest rate allowed
by Florida Statutes,

5. The Lease granted to EDISON SAILING CENTER shall not be transferred nor any
portion thereof be sublet. .

6. This Lease is given to EDISON SAILING CENTER to Llse or occupy the leased
premises for those purposes specified herein, and EDISON SAILING CENTER shall not permit
the leased premises or any part thereof to be used or occupied for any purpose other than herein
specified.

7. EDISON SAILING CENTER agrees to maintain the leased premises in good condition,
keeping the structures and equipment located thereon in a good state of repair in the interests of
public health, safety and welfare. EDISON SAILING CENTER agrees that the leased premises
are subject to inspection by the CITY or its designated agent at any reasonable time. EDISON
SAILING CENTER shall not permit the leased premises or any part thereof to be used or
occupied for any purpose or business other than herein specified, nor shall EDISON SAILING
CENTER knowingly permit or suffer any nuisances or illegal operations of any kind on the leased

premises.

8. Within 10 days following completion of a new structure, or substantial modifications or
repairs to any existing structure, EDISON SAILING CENTER shall submit to the CITY an affidavit
signed by a person properly certified by the Florida Board of Professional Land Surveyors,
verifying that all portions of the facility are entirely within the area covered by this lease, and that
the configuration is consistent with plans on file with the City-of Fort Myers Building Division.

9. In consideration of good and valuable services the receipt of which is acknowledged
by the undersigned, and the sufficiency of which is agreed to by both parties, EDISON SAILING
CENTER shall hold the CITY harmless from and against any and all liability, actions, claims and
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damages arising after the commencement of the term of this lease which may be imposed upon
or incurred by or asserted against the CITY by reason of any accident, injury or death of any
person or any damage to any person or property occurring on or about the leased premises or
any part thereof, arising out of EDISON SAILING CENTER, its agents, employees or invitees
use of the Property. EDISON SAILING CENTER shall have the right to contest the validity of
any and all such claims and defend, settle and compromise any and all such claims of any kind
or character and by whomsoever claimed, in the name of the CITY, as EDISON SAILING
CENTER may: deem necessary, provided that the expense thereof shall be paid by EDISON
SAILING CENTER. Notwithstanding any of the above, EDISON SAILING CENTER shall not in
any way be liable to or hold harmless the CITY for the CITY's sole negligent acts. This clause,
however, does not waive any immunities the CITY may have pursuant 1o the aforesaid F.S.,

Chapter 768.27.

10. INSURANCE REQUIREMENTS - COMMERCIAL LEASES: EDISON SAILING
CENTER, at its sole expense, shall procure and maintain in fuli force and effect continuously
during the term of this iease the following kinds of insurance, and with coverages in amounts
not less than stated below. Said insurance shall be placed with a qualified insurance company,
licensed to engage in the insurance business in the State of Florida, and acceptable to the
CITY. Said policies shall include the City of Fort Myers as additional insured, and waiving
- subrogation rights against the CiTY, and including as the insured parties thereunder the CITY
and EDISON SAILING CENTER as their.interests may appear.

(@) Comprehensive General Public Liability coverage in the amount of $1,000,000 (one
million dollars) Per Occurrence, Combined Single Limit for Bodily Injury Liability.

(b) Fire legal liability coverage of not less than Fifty Thousand Dollars ($50,000.00)

(c) Workers' Compensation insurance covering all employees meetmg Statutory Limits
in compliance with the applicable State and Federal laws.

Current valid policies meeting the requirements herein identified shall be maintained during the
duration of the named lease. COriginal certificates of insurance containing all appropriate
information as hereinafter set forth shall be filed with the Fort Myers City Clerk, as agent for the
CITY, by EDISON SAILING CENTER prior to taking possession of the premises. Any delay by
EDISON SAILING CENTER in filing such certificates of insurance with the City Clerk shall not
relieve EDISON SAILING CENTER of any obligations under this Lease. The certificates of
insurance shall contain and clearly set forth EDISON SAILING CENTER name and address, the -
location of the property herein leased, the amounts and types of insurance coverages being
provided, the effective date and dufation of coverage and. that the CITY is additional insured.

Renewal certificates shall be sent to the City Clerk at least thirty (30) days prior to the expiration
date. There shall also be a thirty (30) day notification to the City Clerk in the event of cancellation
or modification of any stipulated insurance coverage. EDISON SAILING CENTER shall be
responsible for any deductible. If EDISON SAILING CENTER fails to procure any such insurance
or keep the same in full force and effect, the CITY may elect to procure the necessary insurance
and pay the premium therefore and EDISON SAILING CENTER shall repay the CITY upon
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demand the amount so paid as a premium, together with interest at the rate of 12 percent per
annum. CITY may elect to treat such failure by EDISON SAILING CENTER as a default of this

" Lease as provided in Paragraph 4, above.

11. In the event of damage to or partial destruction of the improvements by fire or any
other fortuitous events, EDISON SAILING CENTER shall promptly repair or replace the
improvements so that said property will have approximately the same economic value as prior to
the damage or destruction, provided that the extent of the destruction to the improvements does
not, under circumstances then existing, make reconstruction and restoration economically

unsound, and for that reason, inadvisable.

In the event of total destruction of the improvements, or in the event of partial destruction thereof
under circumstances in which EDISON SAILING CENTER is not required to reconstruct, pursuant
to the preceding provisions hereof, EDISON SAILING CENTER may, nevertheless, at his option,
cause the improvements to be restored to their former condition, or as nearly thereto as
practicable, provided only that written notice of such election be given to the CITY within thirty (30)
days after the occurrence of the damage or destruction with respect to which such election may
be exercised and provided further that, should EDISON SAILING CENTER not elect to restore the
improvements to approximately the same economic value, the lease terms required hereunder
shall not abate. Provided further that, if the improvements situated on the demised premises shall
not be rebuilt or restored, then the insurance money received or recoverable on said insurance
policies shall be disbursed as their respective interests may appear.

12. If the EDISON SAILING CENTER fails to maintain continuous coverage of insurance
required hereunder for more than thirty (30) calendar days at any one time, or if the EDISON
SAILING CENTER shall be declared bankrupt or insolvent according to law, lose its non-profit
~ status, or if either party defaults in any other terms of this lease. In the event EDISON SAILING
CENTER shall default in the performance of any obligation hereunder, including the obligation
to perform each and every covenant, term and condition contained herein, CITY may, at any
time, serve written notice of the EDISON SAILING CENTER default or non-compliance with any
provision of this Lease Agreement, and if the EDISON SAILING CENTER failure is not
remedied within thirty (30) days of receiving notice of any such default or non-compliance, CITY
may without limiting any other remedy or rights available under law to the City, terminate this
Lease. In the event the nature of the default prohibits EDISON SAILING CENTER from
completing the remedy within 30 days, and EDISON SAILING CENTER has promptly
commenced and is diligently pursuing completon of the remedy, CITY
shall, instead of terminating or utilizing any other remedy available to the City, assist and permit
EDISON SAILING CENTER to complete such remedy, but in no case shall EDISON SAILING
CENTER'’S right to cure exceed ninety (90) days. Any violation of any federal, State or local
law that has not been cured within the time periods set forth herein shall be considered a
default. !f during the term of this Lease, CITY shall serve more than three (3) notices of default
or non-compliance on EDISON SAILING CENTER, and after the curing of said three (3)
defaults, CITY shall, at CITY’s option, notify EDISON SAILING CENTER that EDISON SAILING
CENTER shall no longer be permitted to the cure period described herein. Thereafter, for the
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duration of the term of this Lease Agreement, CITY shall have all rights and remedies avaﬂable
under law.

13. EDISON SAILING CENTER shall have the option to renew this Lease, provided
EDISON SAILING CENTER is not in default under the terms of this Lease, for two (2) additional
periods of ten (10) years each (respectively, the “First Renewal Term” and the “Second
Renewal Term® and collectively referred to as the “Renewal Term”) upon the same terms and
conditions as contained in this Lease. EDISON SAILING CENTER shall provide written notice
to CITY of its intent to renew this Lease not less than one hundred eighty (180) days prior to the
expiration of the initial term of this Lease, time being of the essence. CITY may, at its sole
option, renew or amend this Lease Agreement. If the EDISON SAILING CENTER chooses not
to renew or at any time vacates the premises, within ten (10) days of EDISON SAILING
CENTER vacating the Premises, the CITY shall, at it's sole discretion, decide to accept or reject .
the improvements. If the CITY accepts said improvements, then all structures and attached
equipment become the property of the CITY after ten (10) days written notice by certified mail
addressed to EDISON SAILING CENTER. If the CITY chooses not to accept the improvements,
then EDISON SAILING CENTER must remove them at his expense. .Should EDISON SAILING
CENTER not remove said structures and equipment occupying and erected upon the leased
premises within ninety (90) days after notification by the CITY, such structures and equipment will
be deemed forfeited to the CITY, and the Fort Myers City Council may authorize removal and may
sell such forfeited structures. Any costs incurred by the CITY: in removal of said structures and
* equipment shall be paid for from the proceeds of sale of such structures and equipment. If funds
derived from the sale of structures and equipment are insufficient to pay removal costs, the CITY
. may seek a judgment against EDISON SAILING CENTER in a court of competent jurisdiction.

14. No failure, or successive failures, on the part of the CITY to enforce any provision, nor
any waiver or successive waivers on its part of any provision herein, shall operate as a discharge
thereof or render the same inoperative or impair the right of the CITY to enforce the same upon
any renewal thereof or in the event of subsequent breach or breaches.

15. The CITY covenants that it has good and marketable title to the Property and that
EDISON SAILING CENTER shall have the peaceable enjoyment of the same.

17. EDISON SAILING CENTER hereby expressly assumes all responsibility for petroleum
or other products spilled or released from tanks, pipelines, structures, leasehold improvements,
vehicles, barges or other vessels used by EDISON SAILING CENTER or its contractors or
suppliers or placed on the leased premises by EDISON SAILING CENTER or present on the
leased premises at EDISON SAILING CENTER request or convenience. To the extent permitted
by law, EDISON SAILING CENTER shall hold the CITY harmless against all Claims resulting from
the escape of such petroleum or products from such tanks, pipelines, structures, leasehold
improvements, vehicles, barges, or other vessels by EDISON SAILING CENTER, its employees,
contractors or agents. This clause shall not release the CITY from liability for escaped petroleum
products caused by the CITY's negligence or by the negligence of others not within EDISON

SAILING CENTER control.’
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. 18. To the extent permitted by law, EDISON SAILING CENTER agrees to defend,
indemnify and hold harmiess the GITY against any and all Claims which the CITY may hereafter
be fiable for, suffer, incur or pay arising under any applicable laws and resulting from or arising out
of any handling, storage, treatment, transportation, disposal, release, or threat of release, of
hazardous waste or hazardous substances from or on the leased premises due to any act, activity
or violation of any applicable laws on the part of EDISON SAILING CENTER, its agents,
employees, assigns, contractors or suppliers. This clause shall not release the ClTY from liability
for escaped petroleum products caused by the CITY's negligence.

19. - For the purposes of this lease, "Claims" shall include and mean all actions, causes of
action, whether common law or statutory, remedies, demands, out-of-pocket costs, liability,
charges, suits, judgments, expense, damage, incidental or consequential damages, clean-up
‘costs, civil penalties, afttomey's fees, litigation expenses, abatement costs, abatement and
corrective injunctive relief, injunctive relief requiring removal and/or remedial action, all costs of

removal or remedial action and damages to natural resources.

20. Any default by EDISON SAILING CENTER under the Lease shall be deemed a default, or
non-compliance, under this Agreement. Similarly, any default, or non-compliance under this

Agreement shall be deemed a default under the Lease.
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IN WITNESS WHEREOF, the undersigned have signed and the City has caused these

.. presents to be signed in its corporate name by its Mayor, its corporate seal affixed and attested by

the City Clerk and the EDISON SAILING CENTER has executed this Agreement on the dates
indicated respectively, to be effective as of the date executed by the last party. ‘

CITY:

OF FORT MYERS, FLORIDA
a Municipal Corporatio

ATTEST: 724400, Lt s 0.
Marie Adams, Clerk

Apfjsaijcﬁ FORM:

ity Attorney e

TO BE COMPLETED BY EDISON SAILING CENTER OR DESIGNATED AGENT

Accepted this 23 day of < 200

EDISON SAILING CENTER

BY:&W w"[‘“Q /P/LMAM

I's Authorized Representative:

APPROVED AS TO FORM:

} DO HEREBY CERTIFY THAT THE ABOVE
AND FOREGOIMNG 1S A TRUE AND CORRECT
COPY OF THE ORIGINAL THEREOF ON FILE
IN MY OFFICE. WITNESS MY _HAND AND

SEAL OF SAID. CITY THIS , DAY
OF /‘:}m{m . A.D. 20.

! Fltsce A rrpe

CITY CLERK, CITY OF FORT MYERS, FLORIDA



7 . “ = d o ; EXHIBIT A
Manks Ennineering, Ine.

Professional Engineers, Planners & Land Surveyors
FORT MYERS + NAPLES ¢ SARASOTA ¢ PORT CHARLOTTE ¢ ANNA MARIA ISLAND

DESCRIPTION
OF A
'PARCEL OF LAND-
LYING IN
SECTION 14, TOWNSHIP 44 SOUTH, RANGE 24 EAST
CITY OF FORT MYERS
LEE COUNTY, FLORIDA
(SAILING SCHOOL PARCEL)

A PARCEL OR TRACT OF LAND SITUATED ]N THE STATE OF FLORIDA, COUNTY OF LEE, CITY OF
FORT MYERS, LYING IN SECTION 4, TOWNSHIP 44 SOUTH, RANGE 24 EAST, AND BEING FURTHER
DESCRIBED ASF OLLOWS

COMMENCING AT THE NORTHWEST CORNER OF THE INTERSECTION OF WEST FIRST STREET AND
CARSON STREET; THENCE S.42°01'10"W. ALONG THE NORTHWESTERLY LINE OF WEST FIRST
STREET FOR 259.00 FEET TO THE INTERSECTION WITH THE NORTHEASTERLY LINE OF HENLEY
PLACE; THENCE N.47°39'50"W. ALONG SAID NORTHEASTERLY LINE FOR 70.00 FEET TO THE POINT
OF BEGINNING; THENCE N.42°20'10"E. FOR 69.00 FEET; THENCE N.47°39'50"W. FOR 50.60 FEET;
THENCE N.42°20'10"E. FOR 40.00 FEET; THENCE N.47°39'50"W. FOR 62.0 FEET, MORE OR LESS, TO THE
CALOOSAHATCHEE RIVER; THENCE ALONG SAID RIVER NORTHWESTERLY, WESTERLY, AND
SOUTHWESTERLY FOR 137 FEET, MORE OR LESS, TO AN INTERSECTION WITH A LINE BEARING
N.47°39°50"W. FROM THE POINT OF BEGINNING, SAID LINE ALSO BEING THE NORTHEASTERLY
LINE OF HENLEY PLACE; THENCE S.47°39'50"E. ALONG SAID NORTHEASTERLY LINE FOR 119.5
FEET, MORE OR LESS, TO THE POINT OF BEGINNING.

PARCEL C(jNTAINS 13,096 SQUARE FEET, MORE OR LESS.

BEARINGS ARE BASED ON THE SOUTHWESTERLY LINE OF CARSON STREET AS BEARING
N.A7°39'50"W.

SUBJECT TO EASEMENTS, RESTf(ICTIONS, RESERVATIONS AND RIGHTS-OF-WAY OF RECORD.

DESCRIPTION PREPARED DECEMBER 4, 2003.

T A S, 25

THOMAS C. SHAW
PROFESSIONAL SURVEYOR & MAPPER
FLORIDA CERTIFICATION NO. 4672

SHEET 1 OF 2

S:Uobs\16xx\1 688\SURVE Y\ 688_SAILING_SCHOOL_PARCEL DESC.doc

6640 Willow Park Drive, Suite B, Naples, Florida 34109  (239) 597-206] e Fax (239) 597-3082
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OF A
PARCEL OF LAND I
. LYING IN
SECTION 4, TOWNSHIP 44 SOUTH, RANGE 24 EAST
CITY OF FORT MYERS
. LEE COUNTY, FLORIDA

DESCRIPTION:
A PARCEL OR TRACT OF LAND SITUATED ¥ THE STATE OF FLORIDA,.

COUNTY OF LEE, QITY OF FORT MYERS, LYING W SECTION 4,
TOMNSHIP 44 SOUTH, RANGE 24 EAST, AND -BEING FURTHER
ODESCRIBED AS FOLLOWS!

COMUENCING AT THE NORTHWEST CORNER OF THE INTERSECTON OF
WEST FIRST SIREET AND CARSON STREET: THENCE S.4201'10°W.
ALONG THE NORTHWESTERLY UNE OF WEST FIRST SIREET FOR
259.00 FEET TO THE INTERSECTION WITH THE NORIHEASTERLY UNE
OF HENLEY PLACE; THENCE N.473950°W. ALONG SAD
NORTHEASTERLY UINE FOR J0.00 FEET TO THE PONT OF BEGINNING
THENCE N.42°20°10E. FOR 89.00 FEET: THENCE N.4739°50°W. FOR
5060 FEET; THENCE N.4220710°E. FOR 40.00 FEET THENCE
N.4739'50°w, FOR 82.0 FEET. MORE OR LESS, 70 Bt
CALOOSAHATCHEE RIVER; THENCE ALONG SAID RIVER
NORTHWESTERLY, WESTERLY, AND SOUTHWESTERLY FOR 137 FEET,
MORE OR LESS, 'TO AN INTERSECTION WITH A UNE BEARING
N.4739°507W. FROM THE POINT OF BEGINNING, SAD UNE AlLS0 BEWNG
THE NORTHEASTERLY LINE OF HENLEY PLACE: THENCE S4739°S0°E.
ALONG SAID NORTHEASTERLY UINE FOR 119.5 FEET. MORE OR LESS.
TO THE POINT OF BEGINNING.

PARCEL CONTAINS 13,036 SOUARE FEET, MORE OR LESS.

BEARINGS ARE BASED ON THE SOUTHWESTERLY LINE OF CARSON
STREET AS BEARING N.47‘J§'50'm

SUBJECT TO EASEMENTS, RESTRICRONS, RESERVATIONS AND
RIGHTS~OF —~WAY OF RECORD.

***THIS IS NOT A SURVEY***

T R B SL 12500

THOMAS C. SHAW

PROFESSIONAL SURVEYOR & MAPPER

FLORIDA CERTIFICATION NO. 4672
—THIS SKETCH 15 NOT VAUD UMNLESS IT BEARS THE

SIGNATURE AMD ORIGINAL RAISED SEAL OF A FLORMDA
PROFESSIONAL SURVEYOR AND MAPPER

— PREPARED DECEMBER 4, 200J.

PREPARED BY:
Bankg Engineering, Inr.
ENGINEERING, SURVEYING & L\ND PLANNING

S840 WLLOY FARX DASVE - SITT
FAPLES, FLORIDA 34109

) sp7-20Mm

¥ LTRTHYR



EXHIBIT A

\Jobs\16:0\1688\SURVEY\SUBMERGE.dwyg, 2/16/2004 1:45:22 PM, Clay Shaw
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SKETCH TO ACCOMPANY DESCRIPTIOl
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2
OF A
' CARSON STREET . _ DARGEL OF LAND
A POINT OF e o
2 : NAT3950W 120:00° EMENT SECTION 14, TOWNSHIP 44 SOUTH, RANGE 24 EAST
ﬁ NOT TO SCALE SOUTHEASTERLY CORNER |  SOUTHWESTEBLY LINE CARSON STREET > COMMEN _ CW OF FORT MYERS, LEE COUNTY, FLORIDA
\?‘ OR. 443, PG. 506 » A TRACT OR PARCEL OF SUBMERGED LAND LYING OFFSHORE FROM AND

IN SECTION 14, TOWNSHIP 44 SOUTH, RANGE 24 EAST, CITY OF FORT MYERS,LEE COUNTY,
FLORIDA WHICH TRACT OR PARCEL 1S DESCRIBED AS FOLLOWS:

FROM THE NORTHWEST CORNER OF THE INTERSECTION OF WEST FIRST STREET AND CARSON
STREET RUN N47'39'50'W ALONG THE SOUTHWESTERLY LINE OF SAID CARSON STREET FOR
120.00 FEET TO THE SOUTHEASTERLY CORNER OF LANDS DESCRIGED IN DEED RECORDED IN
OFFICIAL - RECORDS BOOK 443 AT PAGE 586, LEE COUNTY RECORDS; THENCE RUN
' S42°01°10°W ALONG THE SOUTHEASTERLY LINE OF SAID LANDS AS DESCRIBED IN SAID DEED,
PARALLEL WITH THE NORTHWESTERLY LINE OF SAID FIRST SIREET, FOR 100.00 FEET TO THE
SOUTHWESTERLY CORNER OF A PARCEL OF LAND DESCRIBED IN OFFICIAL RECORD BOOK 182
AT PAGE 1934 OF SAID PUBLIC RECORDS; THENCE N47°39°50'W, PARALLEL WM SAID
SOUTHWESTERLY LINE OF CARSON STREET FOR 40.01 FEET: THENCE 542°20°10°W FOR 12.00
FEET TO THE POINT OF BEGINNING: THENCE N47'39°50°W FOR 75.00 FEET; THENCE
$42°20°10"W FOR 28.00 FEET; THENCE NAT39'50'W FOR 150.00 FEET; THENCE S42°01°'10°W
PARALLEL WITH THE NORTHWESTERLY RIGHT—-OF~WAY LINE OF WEST FIRST SYTREET FOR 145.0¢
FEET TO THE NORTHWESTERLY PROLONGATION OF THE CENTERUINE OF HENLEY PLACE (52
FEET WIDE); THENCE S547°39°50°E ALONG SAID PROLONGATION FOR 212 FEET, MORE OR LESS,
TO THE APPROXIMATE MEAN HIGR TIDE LINE OF THE SOUTHEASTERLY SHORE OF THE )
CALOOSAHATCHEE RIVER; THENCE NORTHEASTERLY ALONG SAID SHORE UNE FOR 175 FEET,
MORE OR LESS, TO THE POINT GF BEGINNING.

PARCEL CONTAINS. 28664 SQUARE FEET, MORE ‘OR LESS.

BEARINGS ARE BASED ON THE SOUTHWESTERLY UNE OF CARSON STREET AS BEARING
NAT3950W.

SUBJEGT TO EASEMENTS, RESTRICTIONS, RESERVATIONS AND RIGHTS—OF~WAY OF RECORD.

S4Z°01'10°W
100.00°

. N47". 39'507V g YORNER

542720'10°W O.R 1823 m, 193¢
28.00 N4739'50W l<~ s4220'10W

: 75.00°

POINT OF
BEGINNING

N47°39'50"W 150.00'

)

-CALOOSAHATCHEE RIVER

NORTHWESTERLY RIGHT—OF—WAY WEST FIRST STREE
WEST FIRST STREET

145.00°

NORTHEASTERLY 175°%

542°01°10% "

26.0

260

**THIS IS NOT A SURVEY***
3 NORTEASTERLY RGHT-OF-WAY HEWEY PUACE . "1__ é&f Sz 2100t
%\ Y _PLACE g ' OSSR SURVEYOR & MAPPER
S4739'50°E  212'% HENLE A - ; FLORIDA CERTIFICATION NO. 4672
\\ | _a&msm‘;o%&DmmorAmm
LEGEND . SOUTHWESTERLY RIGHT-OF~WAY HEMLEY PUACE — PREPARED FEBRUARY 16, 2004 E
9F. OFFICUL RECORDS 800K , PREPARED BY:
Bunks Engineering, Inr. 0’
ENGINEER)NG SURVEYING & LAND PUNNINC '_\
WRID¥ PARK DANVE -

HAPLES, FLONDA Nl“

. . {2se) 8972082 m
FORIDA SURVEYING BUSINESS CERTIFICATION N
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EXHIBIT "B"

l. Scope of Project: Construction of approximately one thousand seven hundred
(1,700) square feet of floating docks and dredge for shoreline
improvements.

n Length of Project:  Estimated completion is within one (1) year from the execution
of this Agreement.

Il Amount and Method of Payment to Center:

Center will be paid, on a not-to-exceed basis, the sum of One Hundred Thirty Five
Thousand Dollars ($135,000) upon submittal of an invoice to Lee County Parks and
Recreation Department. Should the Project not be completed by the date referenced in
Section |l above, or should the Agreement be cancelled for any reason, any County funds
not expended as of the end of the term of this Agreement or upon cancellation of the
Agreement shall be returned to the County within thirty (30) days.

V. Center Contact Persons:

.Steve Olive, Director

Royal Palm Sailing Club, Inc.
3594 Broadway

Fort Myers, FL 33901

(239) 340-2345

Ross Webb

15880 Summerlin Road #300-175
Fort Myers, FL 33908

(239) 841-7677

County Contact Person:

Dave Harner, Manager

Lee County Parks and Recreation
P.O. Box 398

Fort Myers, FL 33902-0398
phone: (239) 461-7408
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R Ml N A e South District .
Jeb Bush 2295 Victoria Avenue, Suite 364 Colleen M. Castilie
Governor Fort Myers, Florida 33901-3881 Secretary

SUBMERGED LANDS AND ENVIRONMENTAL RESOURCE PROGRAM
ENVIRONMENTAL RESOURCE PERMIT

CERTIFIED MAIL NO. 7005 1160 0000 2711 2078

RETURN REQUEST RECEIPT RECEIVED

Y i J EATi 7
PERMITTEE/AUTHORIZED ENTITY: y w l 2006

Royal Palm Sailing Club, Inc.

d/b/a Edison Sailing Center Permit/Authorization Number:
c/o Chester Young 36-0240912-001
Hans Wilson and Associates, Inc. Date of Issue:
1925 Hill Avenue July 14, 2006
Fort Myers, FL. 33901 Expiration Date of Construction Phase:
July 14, 2011
County: Lee

Project: reconfiguration of a sailing school
docking facility, and dredging

This permit is issued under the authority of Part IV of Chapter 373, Florida Statutes
(F.S.), and Title 62, Florida Administrative Codc (F.A.C.). The activity is not exempt from the
requirement to obtain an Environmental Resource Permit. Pursuant to Operating Agreements
executed between the Department and the water management districts, as referenced in Chapter
62-113, F.A.C., the Department is responsible for reviewing and taking final agency action on
this activity. :

This permit also constitutes certification compliancc with water quality standards under
Section 401 of the Clean Water Act, 33 U.S.C. 1341.

Where applicable (such as activities in coastal counties), issuance of the environmental
resource permit also constitutes a finding of consistency with Florida's Coastal Zone
Management Program, as required by Section 307 of the Coastal Management Act.

The Title and Land Records Section, Department of Environmental Protection, has
reviewed the location of the proposed project as described in the above referenced application
and has determined that the project, as described, does not involve the use of sovereign
submerged lands. Accordingly, no further authorization will be required from the Submerged

“More Protecticn, Less Process”

Printed on recyded paper.
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Lands and Environmental Resources Program, designated agent to the Board of Trustees of the
Internal Improvement Trust Fund, pursuant to Chapter 253.77, F.S.

A copy of this authorization also has been sent to the U.S. Army Corps of Engineers
(USACOE) for review. The USACOE may require a separate permit. Failure to obtain this
authorization prior to construction could subject you to enforcement action by the USACOE.
You are hereby advised that authorizations also may be required by other federal, state and local
entities. This authorization does not relieve you from the requirements to obtain all other
required permits and authorizations.

The above named permittee is hereby authorized to construct the work shown on the
application and approved drawing(s), plans, and other documents attached hereto or on file with
the Department and made a part hereof. This permit and authorization to use sovereign
submerged lands is subject to the limits, conditions, and locations of work shown in the
attached drawings, and is also subject to the attached 1 — 19 General and 1-33 Specific
Conditions, which are a binding apart of this permit and authorization. You are advised to
read and understand these drawings and conditions prior to commencing the authorized
activities, and to ensure the work is conducted n conformance with all the terms, conditions, and
drawings. If you are utilizing a contractor, the contractor also should read and understand these
drawings and conditions prior to commencing the authorized activities. Failure to comply with
all drawings and conditions shall constitute grounds for revocation of the permit and appropriate
enforcement action.

Operation of the facility is not authorized except when determined to be in conformance
with all applicable rules and with the general and specific conditions of this
permit/certification/authorization, as specifically described below.

ACTIVITY DESCRIPTION:

(1) Removal of an existing 750 square-foot fixed wooden dock; (2) removal of 2,840 square feet
(0.065 acres) of riprap and mangroves along the shoreline; (3) installation of: (a) approximately
2,507 square feet of concrete docks providing 6 boat slips for mooring of sailboats, consisting of
one 75-foot-long by 12-foot-wide concrete loading pier, one 60-foot-long by 10-foot-wide
floating dock, one 110-foot-long by 10-foot-wide concrete floating dock, one 40-foot-long by
10-foot-wide floating sailboat storage platform, and one 15-foot-long by 10-foot-wide aluminum
ramp; (b) eight mooring pilings; and (c) 15 Reefballs® (or equivalent) beneath the proposed
concrete loading pier; and (4) dredging of 918 cubic yards of material from a 11,738 square-foot
area to a depth of -5 feet mean low water.

ACTIVITY LOCATION:

Located adjacent to 2006 West First Street (strap no. 14-44-24-P3-00007.0000), City of Fort

Myers, Lee County, Section 14, Township 44 South, Range 24 East, in the Caloosahatchee
River, Class Il Waters.
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GENERAL CONDITIONS:

1. All activities authorized by this permit shall be implemented as set forth in the plans,
specifications and performance criteria as approved by this permit. Any deviation from the
permitted activity and the conditions for undertaking that activity shall constitute a violation of
this permit and a violation of Part Four of Chapter 373, Florida Statutes (F.S.).

2. This permit or a copy thereof, complete with all conditions, attachments, exhibits, and
modifications shall be kept at the work site of the permitted activity. The complete permit shall
be available for review at the work site upon request by the Department staff. The permittee
shall require the contractor to review the complete permit prior to commencement of the activity
authorized by this permit.

3. Activities approved by this permit shall be conducted in a manner which does not
cause violations of state water quality standards. The permittee shall implement best
management practices for erosion and pollution control to prevent' violations of state water
quality standards. Temporary erosion control shall be implemented prior to and during
construction, and permanent control measures shall be completed within seven (7) days of any
construction activity. Turbidity barriers shall be installed and maintained at all locations where
the possibility of transferring suspended solids into the receiving waterbody exists due to the
- permitted work. Turbidity barriers shall remain in place at all Jocations until construction is
completed and soils are stabilized and vegetation has been established. All practices shall be in
accordance with the guidelines and specifications described in Chapter Six of the Florida Land
Development Manual; A Guide to Sound Land and Water Management (Department of
Environmental Regulation, 1988), unless a project-specific erosion and sediment control plan is
approved as part of the permit. Thereafter the permittee shall be responsible for the removal of
the barriers. The permittee shall correct any erosion or shoaling that causes adverse impacts to
the water resources.

4. The permittee shall notify the Department of the anticipated construction start date
within thirty (30) days of the date that this permit is issued. At least forty-eight (48) hours
prior to commencement of the activity authorized by this permit, the permittee shall submit to
the Department at the Florida Department of Environmental Protection at P.O. Box 2549, Fort
- Myers Florida 33902-2549, an “Environmental Resource Permit Construction Commencement”

notice (Form No. 62-343.900(3), Florida Administrative Code (F.A.C.)) indicating the actual
start date and expected completion date. :

5. When the duration of construction will exceed one year, the permittee shall submit
construction status reports to the Department on an annual basis utilizing an “Annual Status
Report Form” (Form No. 62-343.900(4), F.A.C.). Status Report Forms shall be submitted the
following June of each year.
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6. Within thirty (30) days after completion of construction of the permitted activity,
the permittee shall submit a written statement of completion and certification by a registered‘
professional engineer or other appropriate individual as authorized by law utilizing the supplied
“Environmental Resource Permit As-Built Certification by a Registered Professional” (Form No.
62-343.900(5), F.A.C.). The Statement of completion and certification shall be based on on-site’
observation of construction or review of as-built drawings for the purpose of determining if the
work was completed in compliance with permiited plans and specifications. This submittal shall
serve to notify the Department that the system is ready for inspection. Additionally, if deviations
from the approved drawings are discovered during the certification process, the certification
must be accompanied by a copy of the approved permit drawings with deviations note. Both the
original and revised specifications must be clearly shown. The plans must be clearly labeled as
“as-built” or “record” drawing. All surveyed dimensions and elevations shall be certified by a
registered surveyor.

7. The operation phase of this permit shall not become effective: until the permittee has
complied with the requirements of condition number six (6) above, has submitted a “Request
for Transfer of Environmental Resource Permit Construction Phase to Operation Phase”
(Form 62-343.900(7), F.A.C.); the Department determines the system to be in compliance with
the permitted plans and specifications; and the entity approved by the Department in accordance
. with Sections 9.0 and 10.0 of the Basis of Review for Environmental Resource Permit
Applications Within the South Florida Water Management District--August 1995, accepts
responsibility for operation and maintenance of the system. The permit shall not be transferred
to such approved operation and maintenance entity until the operation phase of the permit
becomes effective. Following inspection and approval of the permitted system by the
Department, the permittee shall initiate transfer of permit to the approved responsible operation
entity if different from the permittee. Until the permit is transferred pursuant to Section 62-
343.110(1)(d), F.A.C., the permittee shall be liable for compliance with the tcrms of the permit.

8. Each phase or independent portion of the permitted system must be completed in
accordance with the permitted plans and permit conditions prior to the initiation of the permitted
use of site infrastructure located within the area served by that portion or phase of the system.
Each phase or independent portion of the system must by completed in accordance with the
permitted plans and permit conditions prior to transfer of responsibility for operation and
maintenance of the phase or portion of the system to a local government or other responsible
entity. ‘

9. For those systems that will be operated or maintained by an entity that will require an
easement or deed restriction in order to enable that entity to operate or maintain the system in
conformance with this permit, such easement or deed restriction must be recorded in the public
records and submitted to the Department along with any other final operation and maintenance
documents required by Sections 9.0 and 10.0 of the Basis of Review for Environmental Resource
Permit Applications Within the South Florida Water Management District--Aungust 1995, prior to
lot or unit sales, whichever occurs first. Other documents concerning the establishment and
authority of the operation entity must be filed with the Secretary of State where appropriate. For
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those systems which are proposed to be maintained by the county or municipal entitie-s, final
operation and maintenance documents must be received by the Department when mmnt@nance
and operation of the system is accepted by the local government entity. Failure to submit the
appropriate final documents will result in the permittee remaining liable for carrying out
maintenance and operation of the permitted system and any other permit conditions.

10. Should any other regulatory agency require changes to the permitted system, the
permittee shall notify the Department in writing of the changes prior to implementation so that a
determination can be made whether a permit modification is required.

11. This permit does not eliminate the necessity to obtain any required federal, state,
local and special district authorizations prior to the start of any activity approved by this permit.
This permit does not convey to the permittee or create in the permittee any property right, or any
interest in real property, nor does it authorize any entrance upon or activities on property which
is not owned or controlled by the permittee, or convey any rights or privileges other than those
specified in the permit and Chapter 40E-4 or Chapter 40E-40, F.A.C.

12. The permittee is hereby advised that Section 253.77, F.S. states that a person may not
commence any excavation, construction, or other activity involving the use of sovereign or other
lands of the state, the title to which is vested in the Board of Trustees of the Internal
Improvement Trust Fund without obtaining the required lease, license, easement, or other form
of consent authorizing the proposed use. Therefore, the permittee is responsible for obtaining
any necessary authorization from the Board of Trustees prior to commencing activity on
sovereignty lands or other state owned lands.

13. The permittee is advised that the rules of the South Florida Water Management
District require the permittee to obtain a water use permit from the South Florida Water
Management District prior to construction dewatering, unless the work qualifies for a general
permit pursuant to subsection 40E-20.302(4), F.A.C., also know as the “No Notice” rule.

14. The permittee shall hold and save the Department harmless from any and all
damages, claims, or liabilities which may arise by reason of the construction, alteration,
operation, maintenance, removal, abandonment or use of any system authorized by this permit.

15. Any delineation of the extent of a wetland or other surface water submitted as part of
the permit application, including plans or other supporting documentation, shall not be
considered binding unless a specific condition of this permit or a formal determination under
Section 373.421(2). F.S., provides otherwise.

16. The permittee shall notify the Department in writing within 30 days of any sale,
conveyance, or other transfer of ownership or control of a pemﬁitted system or the real property
on which the permitted system is located. All transfers of ownership or transfers of a permit are
subject to the requirements of Section 62-343.130, F.A.C. The permittee transferring the permit
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shall remain liable for corrective actions that may be required as a result of any violations prior
to the sale, conveyance or other transfer of the system.

17. Upon reasonable notice 1o the permitiee, Department authorized staff with proper
identification shall have permission to enter, inspect, sample and test the system to insure
conformity with the plans and specifications approved by the permit.

18. If historical or archaeological artifacts are discovered at any time on the project site,
the permittee shall immediately notify the appropriate Department office.

19. The permittee shall immediately notify the Department in writing of any previously
submitted information that is later discovered to be inaccurate.

SPECIFIC CONDITIONS:

CONSTRUCTION

1. The sailing center docking facility is to be constructed on submerged lands owned
by the City of Fort Myers and is subject to a Development Agreement entered into on November
9, 2004 by the City of Fort Myers and Throgmartin Riverfront Corporation. That agreement
provides that Throgmartin Riverfront Corporation shall provide the permittee exclusive use of a
first floor condominium unit to be constructed on the upland property. The agreement also
provides that a condominium unit at the site is to be conveyed to the permitice after issuance of a
certificate of occupancy for the condominium unit. The condominium unit is to be used as the
sailing center office and is to provide facilities such as restrooms. The agreement further
provides that Throgmartin Riverfront Corporation shall execute 2 Condominium Donation
. Agreement with the permittee within 10 days of recording the Declaration of Condominium for
the upland commercial condominium. Therefore, prior to commencement of dredging or
dock construction activities authorized by this permit, permittee shall provide to the
Department: (1) a copy of the Certificate of Occupancy for the upland condominium unit that is
to be used by the permittee for operation of the sailing center; and (2) a copy of the recorded
Condominium Donation Agreement.

2. Prior to commencement of dredging or dock construction activities
authorized by this permit, permittee shall provide documentation to the Department
demonstrating that the permittee has entered into a service agreement with a licensed vendor to
provide portable restroom facilities at the adjacent upland property. The portable restroom
facilities shall be used by sailing center staff and patrons until such time as permanent upland
restroom facilities have been constructed in the condominium unit to be provided to the
permittee pursuant to the Development Agreement entered into by the City of Fort Myers and
Throgmartin Riverfront Corporation on November 9, 2004, and until such time as the permanent

upland restroom facilities are fully operational and available for use by sailing school staff and
patrons.
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3. Upon completion of construction of the condominium unit (including permanent
operational restroom facilities) on the upland property for the permittee pursuant to the
November 9, 2004 Development Agreement between the City of Fort Myers and Throgmartin
Riverfront Corporation, the permittee shall end its service agreement with a licensed vendor to
provide portable restroom facilities and shall begin using the permanent upland restroom
facilities constructed in the condominium unit.

4. Prior to the commencement of construction, to offset impacts to 0.065 acres of
mangroves, the permittee shall purchase 0.0325 saltwater forested credits from Little Pine Island
Mitigation Bank, phone number (239) 481-2011, 13451 McGregor Blvd., Fort Myers, FL 33919.
Within 10 days of purchase, the permittee shall provide the Department with documentation
that 0.0325 credits have been deducted from the credit ledger of the bank (permit #362434779).

5. The permittee shall provide the notice required in General Condition 4 in this
permit to the Department's South District office, P. 0. Box 2549, Fort Myers, FL 33902-2549.

6. Best management practices for erosion and turbidity control, including but not
limited to the use of floating turbidity curtains shall be used and maintained as necessary at all
times during project construction. The permittee shall be responsible for ensuring that turbidity
control devices are inspected daily and maintained in good working order so that there are no
violations of state water quality standards resuiting in a degradation of the water quality.

7. Any deviation from the specific permit conditions or permit drawings shall not be
undertaken without modification of this permit and submittal of the appropriate processing fee.

8. The construction of the project shall comply with applicable State Water Quality
standards, namely:
62-302.500 - Surface Waters: Minimum Criteria, General Criteria; and
62-302.530 — Table: Surface Water Quality Criteria

9. All CCA-treated pilings associated with the permitted structures shall be wrapped
with impermeable plastic or PVC sleeves in such a manner as to reduce the leaching of
deleterious substances from the pilings. The sleeves shall be installed concurrently with the
installation of the pilings, shall extend from at least 6” below the level of the substrate to at least

1 foot above the seasonal high water line and shall be maintained over the life of the permitted
docking facility.

10.  The permittee shall comply with the following manatee protection construction
conditions:
a. The permittee shall instruct all personnel associated with the project of the
potential presence of manatees and the need to avoid collisions with manatees. All

construction personnel are responsible for observing water-related activities for
the presence of manatees.



Permittee: Royal Palm Sailing Club, Inc.
Permit No. 36-0240912-001

Page 8 of 15

b.

The permittee shall advise all construction personnel that there are civil and
criminal penalties for harming, harassing, or killing manatees, which are protected
under the Marine Mammal Protection Act of 1972, The Endangered Species Act
of 1973, and the Florida Manatee Sanctuary Act.

Siltation barriers shall be made of material in which manatees cannot become
entangled, shall be properly secured, and shall be regularly monitored to avoid
manatee entrapment. Barriers must not block manatee entry to or exit from
essential habitat.

All vessels associated with the construction project shall operate at no wake/idle
speeds at all times while in the construction area and while in water where the
draft of the vessel provides less than a four-foot clearance from the bottom. All
vessels will follow routes of deep water whenever possible.

If a manatee is sighted within 100 yards of the project area, precautions shall be
implemented by the permittee and the contractor to ensure protection of manatees.
These precautions shall include not operating any equipment closer than 50 feet to
a manatee, and immediately shutting down equipment if a manatee comes within
50 feet of the equipment. Activities will not resume until the manatees have
departed the project area of their own volition.

Any collision with or injury to a manatee shall be reported immediately to the
Florida Fish and Wildlife Conservation Commission at 1-888-404-FWCC (1-888-
404-3922). Collision and/or injury should also be reported to the U.S. Fish and
Wildlife Service in Jacksonville (1-904-232-2580) for North Florida or in Vero
Beach (1-561-562-3909) for South Florida.

Temporary signs concerning manatees shall be posted prior to and during all
construction/dredging activities. All signs are to be removed by the permittcc
upon completion of the project. A sign measuring at least three feet by four feet
which reads “Caution: Manatee Area” shall be posted in a location prominently
visible to water related construction crews. A second sign shall be posted if
vessels are associated with the construction and shall be placed visible to the
vessel operator. The second sign shall be at least 8 1/2 inches by 11 inches and
read:

Caution: Manatee Habitat. Idle speed is required if operating
a vessel in the construction area. All equipment must be
shutdown if a manatee comes within 50 feet of the operation.
Any collision with and/or injury to a manatee shall be reported
immediately to the FWC Hotline at 1-888-404-FWCC (1-888-
404-3922). The U.S. Fish and Wildlife Service should also be
contacted in Jacksonville (1-904-232-2580) for North Florida
or in Vero Beach (1-561-562-3909) for South Florida.

Specific information on obtaining these signs may be obtained by contacting the Department or
FWC at (850) 922-4330.
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11. At least one person shall be designated as a manatee observer when in-water work
is being performed. That person shall have experience in manatee observation, and be equipped
with polarized sunglasses to aid in observation. The manatee observer must be on site during all
in-water construction activities and will advise construction personnel to cease operation upon
sighting a manatee within 50 feet of any in-water construction activity. Movement of a work
barge, other associated vessels, or any in-water work shall not be performed after sunset, when
the possibility of spotting manatees is negligible.

12. As shown on the attached permit drawings, the Permittee shall install 15
Reefballs® (or an equivalent product) beneath the 75-foot-long by 12-foot-wide concrete loading
pier. The Reefballs® (or an equivalent product) shall be constructed of inert material that will
avoid the leaching of deleterious substances into surface waters.

DREDGING REQUIREMENTS

13. Prior to the initiation of any works in surface waters, weighted turbidity screens
extending to within 1 foot of the sediment shall be installed. The screens shall be maintained and
shall remain in place for the duration of the project construction to ensure that turbidity levels
outside the construction area do not exceed ambient background levels and degrade water
quality.

14, Mechanical dredging shall be used, using either a large backhoe or a clamshell
and crane operated from a barge. Blasting is not an authorized dredging methodology.

15. All spoil material from the permitted dredging shall be placed in the spoil
containment area shown on the permit drawings at a rate so that the spoil containment area is
never filled to capacity.

16. Once the spoil material from the permitted dredging has dried, it shall be loaded
into trucks and removed from the site and transported to an appropriate upland disposal site that
will prevent return water from entering surface waters.

17.  Within 30 days of completion of the permitted dredging activities, the permittee
shall submit to the Department a detailed report describing the completed construction and
including as-built drawings showing all structures and bathymetry of the project area. The
submitted drawings shall be plan and cross-sectional view drawings, fully scaled and
dimensioned, signed and sealed by a registered professional engineer, showing the entire project
area. These drawings shall clearly indicate the deviations from the permit drawings attached to
this permit. If the as-built drawings show a significant overdredge that, as determined by the
Department, could potentially result in adverse effects to water quality, the permittee shall
submit a plan acceptable to the Department to Jevel the bottom surface by backfilling with clean
fill material free of deleterious substances.
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MONITORING REQUIREMENTS

18.  Prior to commencement of construction of the permitted dredging and dock
construction, the permittee shall designate one person who is qualified in water quality sampling
to be responsible during times of dredging activities for hourly turbidity monitoring. The
individual shall ensure compliance is met at all times with state water quality criteria as defined
in 62-302 FAC. The permittee shall provide the Department’s South District Office, SLERP
Section, P.O. Box 2549, Fort Myers Florida 33902-2549, the name and all pertinent contact
information for the individual.

19. During all dredging operations, the permittee shall monitor turbidity levels within
5 feet of the active work area once every four hours until project completion. The active work
area shall be that area enclosed within the floating turbidity screens. Additional samples shall be
taken within the densest portion of any visible turbidity plume within 5 feet outside of the
turbidity curtains. Ambient samples shall be taken up current at mid-depth and at no time shall
the ambient sample be taken within an apparent turbidity plume. Prior to any dredging
operations, the Permittee shall submit to the Department a map indicating the ambient
sampling locations with all possible sources that may generate turbidity, i.e. storm water
outfalls, etc. All monitoring data shall be submitted daily until the dredging compietion and
contain the following information:

a) permit number,

b) dates of sampling and analysis,

c) a statement describing the methods used in collection, handling, storage, and
analysis of the samples,

d) a map indicating the sampling locations, and

e) a statement by the individual responsible for implementation of the sampling
program concerning the authenticity, precision, limits of detection and accuracy
of the data.

Monitoring reports shall also include the following information for each sample taken:
a) Time of day sample was taken,
b) Depth of water body,
c) Depth of sample,
d) Antecedent weather conditions, and
e) Velocity of water flow.

If monitoring reveals turbidity levels at the compliance location that appear to violate the State
Water quality standards, construction activities shall cease immediately and not resume until
corrective measures have been taken and turbidity has returned to acceptable levels. Any such
occurrence shall also be immediately reported to the Department’s South District office, SLERP
Compliance and Enforcement Section in Fort Myers. Monitoring reports shall be submitted to
the Department’s South District office, SLERP Compliance and Enforcement Section, at P.O.
Box 2549, Fort Myers, FL 33902-2549 or by fax machine at (239) 332-6969.
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20.  The following measures shall be taken by the permittec whenever turbidity levels
within waters of the State surrounding the project site, exceed State water quality standards
established pursuant to Rule 62-302, F.A.C.:

a. Immediately cease all work contributing to the water quality violation.
b. Modify the work procedure(s) that were responsible for the violation,
c. Install more turbidity containment devices and repair any non-functioning

turbidity containment devices.
d. Notify the DEP South District Office at 239-332-6975 within 12 hours of the time
the violation is first detected.

OPERATIONS

21. This permit specifically authorizes six permanent wet slips to be located at this
facility as indicated by proposed mooring pilings as shown on the attached permit drawing sheet
received by the Department on March 25, 2005. Additional vessels may be moored temporarily
(less than 24 hours) in the water or permanently stored on the floating platform or on the
adjacent upland property. Any additional permanent wet slips or mooring reconf{iguration will
require a modification of this permit.

22. Permittee hereby agrees that there shall be no dry storage of boats on the
permittee’s upland property except for the sailboats used for the sailing school activities.
Construction of upland dry boat storage shall only occur if the Department issues a modification
to this permit.

23. Liveaboard vessels are prohibited from mooring at or in the immediate vicinity of
the permitted docking facility. A livcaboard shall be defined as a vessel docked at the facility
that is inhabited by person or persons for any five consecutive days or a total of ten days within a
thirty-day period.

24.  If the permittee provides documentation to the Department demonstrating that
infrastructure (restroom facilities, shower, kitchen facilities, etc.) is in place and operational on
the adjacent upland property to service liveaboard vessel occupants, the permittee may submit an
application to the Department to modify the permit to allow one liveaboard vessel to moor at or
in the immediate vicinity of the permitted docking facility.

'25.  The discharging of marine sewage, combustible or other hazardous materials or
gray water (shower, dish washing and laundry discharges) water shall be strictly prohibited at
this facility. In the case of an emergency, a leaking vessel is to be surrounded by containment

booms and the owner notified of the problem. All clean up will be the responsibility of the
permittee.

26. Over-water fish cleaning stations or disposal of fish wastes in the water shall be
prohibited for the life of the permitted docking facility.
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27.  No fuel storage shall be allowed on the permitted docking facility.

28.  Boat maintenance or repair activities requiring removal of a vessel from the water
or removal of any major portions of the vessel, including the engine for purposes of rcpair or
maintenance on site are prohibited for the life of the facility, except where removal is
necessitated by emergency conditions which have resulted in or can result in the sinking of a
vessel. Specifically prohibited are any discharges or release of oils or greases associated with
engine and hydraulic repairs and related metal-based bottom paints associated with hull scraping,
cleaning, and painting. Minor repairs and boat maintenance that will not cause or contribute to
the release of water pollutants and Wthh are performed by owners or qualified marine
mechanics are allowed.

29.  The discharge of contaminated bilge water materials is prohibited. In the case of
an emergency, a leaking vessel is to be surrounded by containment booms and the owner notified
of the problem. All clean up will be at the expense of the boat owner.

30.  In water hull maintenance, including cleaning of boat hulls, throughout the
facility shall be limited to use of sponges or plastic scouring pads (Starbrite, Hol-tite, or similar).
The use of metal scrapers, stiff brushes, or similar implements to remove barnacles or extensive
algae growth is prohibited. Under no circumstances is turbidity associated with hull maintenance
in individual slips to exceed 29 NTU’s above water clarity in the center of the immediate marina
freeway. If cathodic protection devices made of zinc are replaced, all zincs, or zinc particles,
must be removed from the water.

31.  The 15 Reefballs® (or an equivalent product) to be installed beneath the 75-foot-
long by 12-foot-wide concrete loading pier shall be maintained for the life of the docking
facility.

32.  All future authorized replacement pilings for any of the fixed docking structures
shall be non-CCA-leaching (recycled plastic, concrete, greenheart, or wrapped with impermeable
plastic or PVC sleeves in such a manner as to eliminate the leaching of deleterious substances
from the pilings into the water column and sediments).

33.  Operation of the permitted facility shall comply with applicable State Water
Quality Standards, namely:
62-302.500 - Surface Waters: Minimum Criteria, General Criteria; and
62-302.530 — Table: Surface Water Quality Criteria

RIGHTS OF AFFECTED PARTIES
This permit is hereby granted. This act:on 1s final and effective on the date filed with the

Clerk of the Department unless a sufficient petition for an administrative hearing is timely filed
under Sections 120.569 and 120.57 of the Florida Statutes as provided below. If a sufficicnt
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petition for an administrative hearing is timely filed, this action automatically becomes only
proposed agency action on the application, subject to the result of the administrative review
process. Therefore, on the filing of a timely and sufficient petition, this action will not be final
and effective until further order of the Department. Because an administrative hearing may
result in the reversal or substantial modification of this action, the applicant is advised not to
commence construction or other activities until the deadlines noted below for filing a petition for
an administrative hearing or request for an extension of time have expired.

Mediation is not available.

A person whose substantial interests are affected by the Department’s action may petition
for an administrative proceeding (hearing) under Sections 120.569 and 120.57 of the Florida
Statutes. The petition must contain the information set forth below and must be filed (received
by the clerk) in the Office of General Counsel of the Department at 3900 Commonwealth
Boulevard, Mail Station 35, Tallahassee, Florida 32399-3000.

Under Rule 62-110.106(4) of the Florida Administrative Code, a person whose
substantial interests are affected by the Department’s action may also request an extension of
time to file a petition for an administrative hearing. The Department may, for good cause shown,
grant the request for an extension of time. Recquests for extension of time must be filed with the
Office of General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station
35, Tallahassee, Florida 32399-3000, before the applicable deadline. A timely request for
extension of time shall toll the running of the time period for filing a petition until the request is
acted upon.

If a timely and sufficient petition for an administrative hearing is filed, other persons
whose substantial interests will be affected by the outcome of the administrative process have the
right to petition to intervene in the proceeding. Intervention will be permitted only at the
discretion of the presiding officer upon the filing of a motion in compliance with Rule 28-
106.205 of the Florida Administrative Code.

In accordance with Rules 28-106.111(2) and 62-110.106(3)(a)(4), petitions for an
administrative hearing by the applicant must be filed within 21 days of receipt of this written
notice. Petitions filed by any persons other than the applicant, and other than those entitled to
written notice under Section 120.60(3) of the Florida Statutes, must be filed within 21 days of
publication of the notice or within 21 days of receipt of the written notice, whichever occurs first.
Under Sections 120.60(3) of the Florida Statutes, however any person who has asked the
Department for notice of agency action may file a petition within 21 days of receipt of such
notice, regardless of the date of publication.

The petitioner shall mail a copy of the petition to the applicant at the address indicated
above at the time of filing. The failure of any person to file a petition for an administrative
hearing within the appropriate time period shall constitute a waiver of that person’s right to
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request an administrative determination (hearing) under Sections 120.569 and 120.57 of the
Florida Statutes.

A petition that disputes the material facts on which the Department’s action is based must
contain the following information:

(a) The name and address of each agency affected and each agency’s file or
identification number, if known;

b) The name, address and telephone number of the petitioner; the name, address and
telephone number of the petitioner’s representative, if any, which shall be the address for service
purposes during the course of the proceeding; and an explanation of how the petitioner’s
substantial interests are or will be affected by the agency determination;

(©) A statement of when and how the petitioner received notice of the agency
decision;

(d) A statement of all disputed issues of material fact. If there are none, the petition
must so indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts that
the petitioner contends warrant reversal or modification of the agency’s proposed action;

® A statement of the specific Rules or Statutes that the petitioner contends require
reversal or modification of the agency’s proposcd action; and

(g) A statement of the relief sought by the petitioner, stating precisely the action that
the petitioner wishes the agency to take with respect to the agency’s proposed action.

A petition that does not dispute the material facts on which the Department’s action is
based shall state that no such facts are in dispute and otherwise shall contain the same
information as set forth above, as required by Rules 28-106.301.

Under Sections 120.569(2)(c) and (d) of the Florida Statutes, a petition for administrative
hearing must be dismissed by the agency if the petition does not substantially comply with the
above requirements or is timely filed.

This permit constitutes an order of the Department. Subject to the provisions of
paragraph 120.68(7)(a) of the Florida Statutes, which may require a remand for an administrative
hearing, the applicant has the right to seek judicial review of the order under Sections 120.68 of
the Florida Statutes, by the filing of a notice of appeal under Rule 9.110 of the Florida Rules of
Appellate Procedure with the Clerk of the Department in the Office of General Counsel, 3900
Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-3000; and by filing a
copy of the notice of appeal accompanied by the applicable filing fees with the appropriate
district court of appeal. The notice of appeal must be filed within 30 days from the date when
the order is filed with the Clerk of the Department. The applicant, or any party within the
meaning of Section 373.114(1)(a) or 373.4275 of the Florida Statutes, may also seek appellate
review of the order before the Land and Water Adjudicatory Commission under Section
373.114(1) or 373.4275 of the Florida Statutes. Requests for review before the Land and Water
Adjudicatory Commission must be filed with the Secretary of the Commission and served on the
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" Department within 20 days from the date when the order is filed with the Clerk of the
Department.

Executed in Fort Myers, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

JonlM. Ig{ehart
Director of District Management

IMU/MRM/m

Attachments:
5 pages permit forms
7 pages permit drawings

U.S. Army Corps of Engineers, Fort Myers (Log # 5778)

Lee County Property Appraiser

Department of Community Affairs

Florida Fish and Wildlife Conservation Commission, Division of Law Enforcement
Florida Fish and Wildlife Conservation Commission, Imperiled Species Mgmit.

CERTIFICATE OF SERVICE

The undersigned duly designated deputy clerk hereby certifies that this permit and
authorization to use sovereign submerged lands, including all copies were mailed before
the close of business on Q»(,{l h-é P .. 2006 to the above listed persons.

FILING AND ACKNOWLEDGMENT

FILED, on this date, pursuant to 120.52(7),
Florida Statutes, with the designated Department Clerk,
Receipt of which is bereby acknowledged.

SAVETVIRVE: 'NEYY -1~ clo
Clerk Date




Form #62-343,800(3). F.A.C.
Form Title: Construction

Commencement Notice
Date: Oclober 3, 1995

ENVIRONMENTAL RESOURCE PERMIT
Construction Commencement Notice

PROJECT: : PHASE:

1 hereby notify the Department of Environmental Protection that the construction of
the surface water management system adthorlé:ed by Environmental Resource Permit

No. , has commenced / is expected to commence on

200____, and will require a duration of approximately months -

weeks days to complete. Itis und{arstood that should the construction term
extend beyond one year, I am obligated to submit the Annual Status Report for Surface

‘Water Management System Construction.-

PLEASE NOTE: .If the actual construction commencement date is not known, Department
staff should be 50 notified in writing in order to satisfy permit conditions.

Permittee or . - Title and Company Date
Authorized Agent

thonc ~ Address



Form # 62-343.900(4)
Form Title: Annual Status Report
Effective Date: October 3. 1995

Environmental Resource Permit
Annual Status Report

Florida Department of Environmental Protection

PERMIT NUMBER: : : COUNTY:
PROJECT NAME: ' PHASE:
The following activity has occurred at the above referenced poroject during the past year, between June 1, and May 30,
Permit Condition/Activity % of Completion Date of Anticipated Date of
Completion Completion

(Use Additional Sheets As Necessary)

Benchmark Description (one per major control structure):

Print Name Phone

Permittee’s or Aurthorized Agent’s Signature Title and Company Date

This form shall be submitted to the above referenced Department Office during June of each year for activities whose duration of
construction exceeds one year. ’

62-343.900(4)
On-Line Document
Formatted 12/01/97 kag



Form #62-343.900(5), F.A.C.
Form Title: As-Built Certification

bv a Registered Professional
Date: Qctober 3, 1995

ENVIRONMENTAL RESOURCE PERMIT
AS-BUILT CERTIFICATION BY A REGISTERED PROFESSIONAL

Permit Number:

Project Name:

1 hereby certify that all components of this surface water management system have been built substantially in accordance
with the approved plans and specifications and are ready for inspection. Any substantial deviations (noted below) from the
approved plans and specifications will not prevent the system from functioning as designed when properly maintained and
operated. These determinations are based upon on-site observation of the system conducted by me or by my designee under
iy direct supervision and/or my review of as-built plans certified by a registered professional or other appropriate individual
as authorized by law.

Name (please print) ' Signature of Professional
Company Name Florida Registration Number
Company Address Date

City, State, Zip Code

Telepbone Number (Affix Seal)

Substantial deviations from the approved plans and specifications:

(Note: attach two copies of as-built plans when there are substantial deviations)

Within 30 days of completion of the system, éubmit two copies of the form to:




Form #62-343.900(7), F.A.C.

Form Title: Regquest for Transfer
to Operation Phase

Date:;_QOctober 3, 1995

REQUEST FOR TRANSFER OF ENVIRONMENTAL RESOURCE
PERMIT CONSTRUCTION PHASE TO OPERATION PHASE

(To be completed and submitted by the operating entity)

Florida Department of Environmental Protection

Tt is requested that Department Permit No. authorizing the construction and operation of a
surface water management system for the below mentioned project be transferred from the construction phase permittee to
the operation phase operating entity.

PROIJECT:

FROM: Name:
Address:
City: State:
* Zipcode:

TO: Name:
Address:
City: : . State:
Zipcode:

The surface water management facilities are hearby accepted for operation and maintenance in accordance with the
engineers certification and as outlined in the restrictive covenants and articles of incorporation for the operating entity.
Enclosed is a copy of the document transferring title of the operating entity for the common areas on which the surface
water management system is located. Note that if the operating entity has not been previously approved, the applicant
should contact the Department staff prior to filing for a permit transfer.

The undersigned hearby agrees that all terms and conditions of the permit and subsequént modifications, if any, have been
reviewed, are understood and are hearby accepted. Any proposed modifications shall be applied for and obtained prior to

such modification.

Operating Entity

Name ' Title

- Telephone

Enclosure:

() Copy of recorded transfer of title surface water management system

{) Copy of plat(s)

() Copy of recorded restrictive covenants, articles of incorporation, and certificate of incorporation



Form # 62-343.900(6). F.A.C.

Form Title: Inspection Certification
Date: Qctober 3, 1995

ENVIRONMENTAL RESOURCE PERMIT
INSPECTION CERTIFICATION

Permit Number:

Project Name:

Inspection Date(s):

Inspection Results: (check one)

____Ihearby ccmfy that 1 or my dcsxgnec under my direct supervision have inspected the system at the above
referenced project and that the system appears to be functioning in accordance with the requirements of the permit and
Chapter 373 F.S. (as applicable).

The following necessary maintenance was conducted:

____ T hearby certify that I or my designee under my direct supervision has inspected the system at the above
referenced project and that the system does not appear to be functioning in accordance with the requirements of the
permit and Chapter 373 F.S. (as applicable). Ihave informed the operation and maintenance entity of the following:
(a) that the system does not appear to be functioning properly, (b) that maintenance is required to bring the system into
compliance, and (c) if maintenance measures are not adequate to bring the system into compliance, the system may

have to be replaced or an alternative design constructed subsequent to Department approval.

Name (please print) ) Signature of Professional Engineer
Company Name Florida Registration Number
Company Address Date

City, State, Zip Code

Telephone Number (Affix Seal)
Within 30 days of completion of the inspection, submit two copies of this form to the following Department Office:

. Department of Environmental Protection
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Governar Fort Myers. Florida 33%202-2549 Secrefary

December 4, 2006

CERTIFIED MAIL NO. 7005 2570 0001 3276 4254
RETURN RECEIPT REQUESTED

Royat Palm Sailing Club Inc
c/o Chester Young
Hans Wilson and Associates Inc
1925 Hill Avenue

" Forty Myers ¥ 33901

Re: Lee County -~ ERP
Permit No. 36-0240912-002
Permit Modification

Gentlemen:

Your request to modify this permit has been received and reviewed by Department staff. The proposed
permit modxﬁcatxone are to modzfy Specific Conditions 1 and 2 to allow for the recording of the
Condorainium Documents prior to constructmn : - :

After thorough review by staff, the pmposed. modifications are not expected 1o advéxfsely affect water
quality and will not be contrary to the public interest.

Specific Condition Number 1 .

From:
The sailing center docking facility is to be constructed on submerfved lands owned by the City of Fort
Myers and is subject to a Development Agreement entered into on November 9, 2004 by the City of
Fort Myers and Throgmariin Riverfront Corporation. That agreement provides that Throgmartin
Riverfront Corporation shall provide the permittee exclusive use of a first fioor condominium unit (o
be constructed on the upjand property. The agreement also provides that a condominium unit at the
site is to be conveyed to the permittee after issuance of a certificate of occupancy for the condominium
unit. The condominium unit is to be used as the sailing center office and is to provide facilities such as
restrooms. The agreement further provides that Throgmartin Riverfront Corporation shall execute a
Condominium Donation Agreement with the permittee within 10 days of recording the Declaration of
Condominium for the upland commercial condominium. Therefore, prior to commencement of
dredging or dock construction activities authorized by this permit, permittee shall provide to the
Departrent: (1) a copy of the Certificate of Occupancy of the upland condominium unit that is to be
used by the permutee for opcmuon of thc, sazhng ccmcr and ('7) a copv of the recorded Condominium
'Donatlon Agreemcnt A RS : . Coe

P
\’3 e Frofee Ligw 3. LEST PreCess

Printed on recycled poper.
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Applicant: Royal Palm Sailing Club Inc
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To: '
The sailing center docking facility is to be constructed on submerged lands owned by the City of Fort
Myers and is subject to a Development Agreement entered imnto on November 9, 2004 by the City of
Fort Myers and Throgmartin Riverfront Corporation. That agreement provides that Throgmartin
Riverfront Corporation shall provide the permittee exclusive use of a first floor condominium unit to
be constructed on the upland property. The agreement also provides that a condominium unit at the
site is to be conveyed to the permittee afler issuance of a certificate of occupancy for the condominium
unit. The condominium unit is to be used as the sailing center office aud is to provide facilities such as
restrooms. The agreement further provides that Throgmartin Riverfront Corporation shall execute 2
Condominium Donation Agreement with the permitice within 10 days of recording the Declaration of
Condominium for the upland commercial condominium. Therefore, prior to commencement of
dredging or dock construction activities authorized by this permit, permitiee shall provide to the
_..Department:. (1) 2 eopy of the recorded Condominium Donation Agreement

Specific Condition Number 2

Frem:
Prior to commencement of dredging or dock construction activities authorized by this permit, permittee
shall provide documentation to the Department demonstrating that the permittec has entered into a
service agreement with a licensed vendor to provide portable restroom facilities at the adjacent upland
property. The portable restroom facilities shall be used by sailing center staff and patrons until such
time as permanent upland restroom facilities have been constructed in the condominium unit to be
provided to the permittee pursuant to the Development Agreement entered into by the City of Fort
Myers and Throgmartin Riverfront Corporation on November 9, 2004, and until such time as the
permanent upland restroom facilities are fully operational and available for use by sailing school staff
and patrons.

To: :
Prior to commencement of dredging or dock construction activities authorized by this permit, permittee
shall provide documentation to the Department demonstrating that the permittee has entered into a
service agreement with a licensed vendor to provide portable restroom facilities at the adjacent upland
property. The service agreement must remain in place until such time as the permitiee has
provided a certificate of occupancy for the upland condominium unit, Additionally any service
agreement renewals must be sent into the DEP and as continued proof of service. If the
agreement for service is not kept current it constitutes non-comphance with the permit. The
portable restroom facilities shall be used by sailing center staff and patrons until such time as
permanent upland restroom facilities have been constructed in the condominium unit to be provided to
the permitiee pursuant to the Development Agreement entered into by the City of Fort Myers and
Throgmartin Riverfront Corporation on November 9, 2004, and until such time as the permanent
upland restroom facilities are fully operational and available for use by sailing school staff and patrons.

Since the above amended permit conditions are not expected to result in any adverse environmental
impact and water quality degradation, the permit is hereby modified as requested. By copy of this
letter and the attached drawings, we are rotifying all necessary parties of the modification.
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This letter of approval does not alter the July 14, 2011 expiration date, Specific or General conditions
(other than as described above), or monitoring requirements of the permat. This letter and
accompanying drawings must be attached to the original permit.

This modification is hereby granted unless a timely petition for an administrative hearing is
filed under Sections 120.569 and 120.57 of the Florida Statutes, before the deadline for filing a
petition. The procedures for petitioning for a hearing are set forth below.

Mediation is not available.

A person whose substantial interests are affected by the Department’s action may petition or an
administrative proceeding (hearing) under Sections 120.569 and 120.57 of the Florida Statutes. The
~ petition must contain. the information set forth below an must be filed (received by the clerk) in the
Office of General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station 33,
Tallahassee, Florida 32399-3000.

Because the administrative hearing process is designed to redeterinine final agency action on
the application, the filing of a petition for an administrative hearing may result in a modification of the
permit or even a denial of the application. If a sufficient petition for an administrative hearing or
request for an extension of time to file a petition is timely filed, this permit automatically becomes only
proposed agency action on the application, subject to the result of the administrative review process.
Accordingly, the applicant is advised not to commence construction or other activities under this
permit until the deadlines noted below for ﬁlmg a petition for an administrative hearing, or request for
an extension of time have expired.

Under Rule 62-110.106(4) of the Florida Administrative Code, a person whose substantial
interests are affected by the Department’s action may also request an extension of time to file a petition
for an administrative hearing, The Department may. for good cause shown, grant the request for an
extension of time. Requests for extension of time must be filed with the Office of General Counsel of
the Department at 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida 32399-3000,
before the applicable deadline. A timely request for extension of time shall toll the running of the time
period for filing a petition until the request is acted upon.

In the event that a timely and sufficient petition for an administrative hearing is filed, other
persons whose substantial interests will be affected by the ocutcome of the administrative process have
the right to petition to intervene in the proceeding. Any intervention will be only at the discretion of
the presiding officer upon the filing of 2 motion in compliance with rule 28-106.205 of the Florida
Administrative Code.

In accordance with Rules 28-106.111(2) and 62-110.106(3}(a)(4), petitions for an
administrative hearing by the applicant or any of the parties listed below must be filed within 21 days
of receipt of this written notice. Petitions filed by any persons other than those entitled to written
notice under Section 120.60(3) of the Florida Statutes must be filed within 21 days of publication of
the notice or within 21 days of receipt of the written notice, whichever occurs first.
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Under Section 120.60(3) of the Florida Statutes, however, any person who has asked the
Department for notice of agency action may file a petition within 21 days of receipt of such notice,
regardless of the date of publication.

The petitioner shall mail a copy of the petition to the applicant at the address indicated above at
" the time of filing. The failure of any person to file a petition for an administrative hearing within the
appropriate time period shall constitute a waiver of that person’s right to request an administrative
determination (hearing) under Sections 120.569 and 120.57 of the Florida Statutes.

A petition that disputes the material facts on which the Department’s action is based must
contain the following information:

(2). The.name and address of each agency affected and each agency’s file or identification
number, if known; -

(b} The name, address and telephone number of the petitioner; the name, ‘address and
telephone number of the petitioner’s representative, if any which shall be the address for
service purposes during the course of the proceeding; and an explanation of how the
petitioner’s substantial interests are or will be affected by the agency determination;

(c) A statement of when and how the petitioner received notice of the agency decision;

(@) A statement of all disputed issues of material fact. If there are none, the petition must so
indicate;

(e) A concise statement of the ultimate facts alleged, including the specific facts that the
petitioner contends warrant reversal or modification of the agency’s proposed action; and

(D A statement of the specific rules and statutes that the petitioner contends require reversal or
modification of the agency’s proposed action; :

(g) A statement of the relief sought by the petitioner, stating precisely the action that the
petitioner wishes the agency to take with respect to the agency’s proposed action. ‘

A petition that does not dispute the material facts on which the Department’s action is based
shall state that no such facts are in dispute and otherwise shall contain the same information as set forth
above, as required by Rule 28-106.301. Under Sections 120.569(2)(c) and (d) of the Florida Statutes, a
petition for administrative hearing must be dismissed by the agency if the petition does not
substantially comply with the above requirements or is untimely filed.

The action is final and effective on the date filed with the Clerk of the Department unless a
petition is filed in accordance with the above. Upon the timely filing of a petition this order will not be
effective until further order of the Department.

This permit constitutes an order of the Department. The applicant has the right to seek judicial
review of the order under Section 120.68 of the Florida Statutes, by the filing of a notice of appeal
under Rule 9.110 of the Florida Rules of Appellate Procedure with the Clerk of the Department in the
Office of General Counsel, 3900 Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida,
32399-3000; and by filing a copy of the notice of appeal accompanied by the applicable filing fees
with the appropriate district court of appeal. The notice of appeal must be filed within 30 days from
the date when the final order is filed with the Clerk of the Department. The applicant, or any party
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within the meaning of Section 373.114(1)(a) of the Florida Statutes, may also seck appellate review of
this order Section 373.114(1) of the Florida Statutes. Requests for review before the Land and Water
Adjudicatory Commission must be filed with the Secretary of the Commission and served on the
Department within 20 days from the date when the final order is filed with the Clerk of the
Department.

Sincerely,

e

/(Q 7«3./’” """" w

Jon M. Iglehart
Director of District Management

IMULAB/Ib

cc: U.S. Army Corps of Engineers, Fort Myers
FILING AND ACKNOWLEDGMENT

FILED, on this date, pursuant to § Section 120.57,
Florida Statutes, with the designated agent,
Receipt of which is hereby acknowledged.

0 odue, U rboon s R -4-o
Clerk Date
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DEPARTMENT OF THE ARMY
JACKSONVILLE DISTRICT CORPS OF ENGINEERS PE CEWED
P. 0. BOX 4970 ks | paTE
JACKSONVILLE, FLORIDA 32232-0019 vAY 2 2 2006

REPLY TO
ATYENTION OF

May 17, 2006
Regulatory Division
South Permits Branch

West Permits Section
SAT-2004-12062 (LP-MN)

Steve 0live, Director

Royal Palm Sailing Club, Inc.
3594 Broadway

Fort Myers, Florida 33901

Dear Mr. Olive: °

This is in reference to yvour request for a Department of the Army
(DA) permit to perform work in or affecting waters of the United
States. If you determine that the permit provided is acceptable in
its entirety and you have chosen to proceed with the authorized
activity, then upon recommendation of the Chief of Engineers, pursuant
to Section 10 of the Rivers and Harbors Act of 1889 (33 U.S.C. 403),
you are authorized under a Letter of Permission

to reconfigure the existing facility by maintenance dredging 0.27
acres to -5' NGVD, constructing a load dock, construction two floating
docks, removing 2,840 square feet of mangroves and rip-rap, and
installing reef balls under the loading dock in the Caloosahatchee
River,

At the Edison Sailing Center, in Section 14, Township 44 South, Range
24 East, Lee County, Florida..

The project must be completed in accordance with the attached plans
and the general and special conditions which are incorporated in, and
made a part of, the permit.

Special Conditions:
1. Submittals required herein shall be directed to:

Department of the Army

Jacksonville District Corps of Engineers
Regulatory Division, Enforcement Section
P.0. Box 4970

Jacksonville, Florida 32232-0019

2. Within 60 days of completion of the work authorized and any
mitigation requirements, the attached “Self-Certification Statement of
Compliance” shall be completed and submitted to the U.S. Army Corps of
Engineers.



Permittee: Edison Sailing Center
Permit Number: SAJ-2004-12062 (LP-MN)

3. The permittee understands and agrees that, if future operations by
the United States require the removal, relocation, or other
alteration, of the structures or work herein authorized, or if in the
opinion of the Secretary of the Army or his authorized representative,
said structure or work shall cause unreasonable obstruction to the
free navigation of the navigable waters, the permittee will be
required, upon due notice from the Corps of Engineers, to remove,
relocate, or alter the structural work or obstructions caused thereby,
without expense to the United States. No claim shall be made against
the United States on account of any such removal or alteration.

4. The'permittee shall employ the attached Standard Manatee
Conditions during the comnstruction of this project.

5. The permittee shall notify the District Engineer's representative,
at the Regulatory Division, Enforcement Section of:

a. The date of commencement of work;

b. The dates of work suspensions and resumption's if work is
suspended over a week; ang,

c. The date of final completion.

If the work authorized is not completed on or before
May. 11,2011, authorization, if not previously revoked or specifically
extended, shall cease and be null and void.

Please be advised that you have certain options allowing you to
appeal this permit decision which are outlined in the
enclosed “Notification of Administrative Appeal Options and Process
and Request for Appeal” form. It is very important that you read and
understand the options provided. Acceptance of this authorization and
commencement of the authorized activity indicates that you accept the
permit in its entirety, and waive all rights to appeal the permit, or
its terms and conditions. If you choose to appeal the permit
modification you must follow the instructions provided for the appeal
process as noted in Part B of the enclosed form. The completed form
must be mailed to the following address:

Commander, South Atlantic Division
U.S. Army Corps of Engineers

ATTN: Appeals Review Officer
CESAD-CM-CO-R, Room 9M15

60 Forsyth S8St., SWwW.

Atlanta, Georgia 30303-8801



ée}mittee: Edison Sailing Center
Permit Number: SAJ-2004-12062 (LP-MN)

Should you have any questions regarding this letter, please
contact Michael Nowicki in writing at the letterhead address, by email
at: Michael.F.Nowicki@saj@2.usace.army.mil, or by telephone at
(904)232-2171.

The Corps Jacksonville District Regulatory Division is committed
to improving service to our customers. We strive to perform our duty
in a friendly and timely manner while working to preserve our
environment. We invite you to take a few minutes to visgsit the
following link and complete our automated Customer Service Survey:
http://www.saj.usace.army.mil/permit/forms/customer_service.htmYour
input is appreciated - favorable or otherwise.

BY AUTHORITY OF THE SECRETARY OF THE ARMY:

Robert M. Carpenter
Colonel, U.S. Army
District Engineer

Enclosures
Copy Furnished:

V/éhester Young, Project Manger
Hans Wilson and Associated, Inc.
1938 Hill Avenue
Fort Myers, Florida 33901

CESAJ-RD-PE (w/ enclosures)


http://www.saj.usace.army.mil/permit/formour

REQUEST FOR PERMIT TRANSFER: PERMIT NUMBER:SAJ-2004-12062 (LP-MN)

When the structures or work verified by this permit are still in
exigtence at the time the property is transferrgd,'the terms and
conditions of this permit will continue to be binding on @he new

owner (s) of the property. To validate the transfer of Fhlslpermlt and
the associated liabilities associated with compliance with 1t§ terms and
conditions, the present permittee and the transferee should sign and
date below. This document must then be provided to the U.S. Armx Corps
of Engineers, Regulatory Division, Post Office Box 4570, Jacksonville,
Florida 32232-0019.

(PRESENT PERMITTEE) (DATE)
(TRANSFEREE) {DATE)
(Name - Printed) Lot/Block of site

(Sstreet Address)

(City, State, and Zip Code)
Flood Plain Information:

This Department of the Army permit does not give absolute authority
to perform the work as specified on your application. The proposed work
may be subject to local building restrictions. You should contact the
local office in your area that issues building permits to determine if
your site is located in a flood-prone or floodway area, and if you must
comply with the local building requirements mandated by the National
Flood Insurance Program. If your local office cannot provide you the
necessary information, you may request a flood hazard evaluation of the
site by providing this office with a letter and a small scale map
showing the location of the site. The request should be addressed to
the Chief, Flood Control and Floodplain Management Branch, Jacksonville
District, U.S. Army Corps of Engineers, P.O. Box 4970, Jacksonville,
Florida 32232-0019. Phone inquiries may be made at 904-232-2515.



SAJRD
GENERAL PERMIT

GENERAL CONDITIONS
33 CFR PART 320-330
PUBLISHED FR DATED 13 NOVEMBER 1986

1. The time limit for completing the work authorized ends on the date
noted in the permit letter. If you find that you need more time to
complete the authorized activity, submit your request for a time
extension to this office for consideration at least one month before the
above date is reached.

2. You must maintain the activity authorized by this permit in good
condition and in conformance with the terms and conditions of this
permit. You are not relieved of this requirement if you abandon the
permitted activity, although you may make a good faith transfer to a
third party in compliance with General Condition 4 below. Should you
wish to cease to maintain the authorized activity or should you desire
to abandon it without a good faith transfer, you must obtain a
modification of this permit from this office, which may require
restoration of the area.

3. If you discover any previously unknown historic or archeological
remaing while accomplishing the activity authorized by this permit, you
must immediately notify this office of what you have found. We will
initiate the Federal and state coordination required to determine if the
remains warrant a recovery effort of if the site is eligible for listing
in the National Register of Historic Places.

4. If you sell the property associated with this permit you must obtain
the signature of the new owner in the space provided and forward a copy
of the permit to this office to validate the transfer of this
authorization.

5. If a conditioned water guality certification has been issued for
your project, you must comply with the conditions specified in the
certification as special conditions to this permit. For your

convenience, a copy of the certification is attached if it contains such
conditions.

6. You must allow a representatives from this office to inspect the
authorized activity at any time deemed necessary to ensure that it is
being or has been accomplished in accordance with the terms and
conditions of your permit.



SELF-CERTIFICATION STATEMENT OF COMPLIANCE
Permit Number: SAJ-2004-12062(LP-MFN)

Permittee’s Name & Address (please print or type):

Telephone Number:

Location of the Work:

Date Work Completed:

‘Date Work Started:

Description of the Work (e.g. bank stabilization, residential or
commercial filling, docks, dredging, etc.):

Acreage or Square Feet of Impacts to Waters of the United States:

Describe Mitigation completed (if applicable):

Describe any Deviations from Permit (attach drawing(s) depicting the
deviations) :

LR SR LSRR EE X EEE XN
I certify that all work, and mitigation (if applicable) was done in
accordance with the limitations and conditions as described in the
permit. Any deviations as described above are depicted on the
attached drawing(s).

Signature of Permittee



Apphcant Edison Sang Center File Number:SAJ-205- 12062(LP MN) Date: :

Attached is: See Section below
X | INITIAL PROFFERED PERMIT (Standard Permit or Letter of permission)

PROFFERED PERMIT (Standard Permit or Letter of permission)

PERMIT DENIAL

APPROVED JURISDICTIONAL DETERMINATION

PRELIMINARY JURISDICTIONAL DETERMINATION

m I |OE >

A: INIT I_AL PROFFERED PERMIT You may acccpt or ObJCCt to the perrmt

e ACCEPT: Ifyou received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in ifs entirety, and waive all rights
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

e OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request that
the permit be modified accordingly. You must complete Section II of this form and return the form to the district engineer. Your
objections must be received by the district engineer within 60 days of the date of this notice, or you will forfeit your right to
appeal the permit in the future. Upon receipt of your letter, the district engineer will evaluate your objections and may: (a)
modify the permit to address all of your concerns, (b) modify the permit to address some of your objections, or (c) not modify
the permit having determined that the permit should be issued as previously written. After evaluating your objections, the district
engineer will send you a proffered permit for your reconsideration, as indicated in Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: Ifyou received a Standard Permit, you may sign ihe permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all rights
to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the permit.

e APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein, you
may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of this

form and sending the form to the division engineer. This form must be received by the division engineer within 60 days of the
date of this notice.

C: PERMIT DENIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section II of this form and sending the form to the division engineer. This form must be received by the division engineer
within 60 days of the date of this notice. -

D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new information.

e ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the date
of this notice means that you accept the approved JD in its entirety, and waive all rights to appeal the approved JD.

e APPEAL: If you disagree with the'approved JD, you may appeal the approved JD under the Corps of Engineers Administrative




Appeal Process by completing Sectidn II of this form and sending the form to the division engineer. This form must be received
by the division engineer within 60 days of the date of this notice.

E- PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the preliminary
JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be appealed), by contacting the
Corps district for further instruction. Also you may provide new information for further consideration by the Corps to reevaluate the

JD.

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an initial
proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons or
objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memoranduimn for the

record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to

clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the record. However,
vide additional information to clarify the location of information that is already in the administrative record

If you only have questions regarding the appeal process you may
also contact:
Michael Bell
404-562-5137

If you have questions regarding this decision and/or the appeal
process you may contact:
Mike Nowicki
904-232-2171

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. You will be provided a 15-day
notice of any site investigation, and will have the opportunity to participate in all site investigations.

Date: Telephone number:

Signature of appellant or agent.
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EXHIBIT "D"

| CIP FY05/06 - 09/10 CAPITAL IMPROVEMENT PROGRAM |
CURRENT cIp cIP ciP cip cp cp cp
PROJ FUND. | BUDGET | BUDGET | BUDGET | BUDGET | BUDGET | BUDGET | ~ BUDGET | BUDGET
# PROJECT NAME SRC. | FY04/05 | FYO05/06 | FYO06/07 | FYOQ7/08 | FY08/09 | FYO09/0 |FY 05/06 - 09/10] YEARS 610
FUNDING SOURCE CODES: A=AD VALOREM; D=DEBT FINANGE; E=ENTERPRISE FUND; G=GRANT; GT=GAS TAX; I=IMPACT FEES; LA=LIBRARY AD VALOREM; S=SPECIAL; T=TDC; M=M
COMP PLAN CODES: R=REQUIRED; NR= FURTHERS SPECIFIC OR GENERALIZED REQUIREMEN RIORITY 1=HIGH THROUGH 6=LOW :
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EXHIBIT "E"

The Center shall provide the following insurance to the County for this Project:

A. Evidence (via a properly completed, personally signed Certificate of
Insurance) of commercial general-liability insurance with minimum limits of liability of One
Million Dollars ($1,000,000) combined single limit of bodily injury and property damage.
Said policy shall include the Lee County Board of County Commissioners as an additional
insured.

B. All Certificates of Insurance shall be properly completed and personally
signed and shall show the Lee County Board of County Commissioners as certificate
holder. They shall be mailed to the attention of the Risk Management Department, Post
Office Box 398, Fort Myers, FL 33902-0398, and shall indicate that a minimum of thirty (30)
days notice shall be given for cancellation, material change, or non-renewal.



